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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
Docket No. 63-001
U.S. DEPARTMENT OF ENERGY
ASLPB Nos. 09-876-HLW-CAB-01
09-877-HLW-CAB-02
09-878-HLW-CAB-03

(High-Level Waste Repository)
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NRC STAFF ANSWER TO INTERVENTION PETITIONS

INTRODUCTION

Pursuant to 10 C.F.R. § 2.309(h)(1) and the Notice of Hearing issued by the Commission,
the Staff of the U.S. Nuclear Regulatory Commission (Staff) hereby files its response to the
petitions for leave to intervene filed by Caliente Hot Springs Resort LLC; the State of
California;? Clark County, Nevada;® the County of Inyo, California;* Native Community Action

Council;® the State of Nevada;® the Nevada Counties of Churchill, Esmeralda, Lander and

! “Caliente Hot Springs Resort — NEPA — Impacts on Land Use and Ownership” (CHS
Contention), filed Jan. 5, 2009.

2 “State of California’s Petition for Leave to Intervene in the Hearing” (CAL Petition), filed Dec.
20, 2008.

% “Clark County, Nevada’s Request for Hearing, Petition to Intervene and Filing of
Contentions” (CLK Petition), filed Dec. 22, 2008.

* “Petition for Leave to Intervene by the County of Inyo, California on an Application by the
U.S. Department of Energy for Authority to Construct a Geologic High-Level Waste Repository at a
Geological Repository Operations Area at Yucca Mountain, Nevada” (INY Petition), filed Dec. 22,
2008.

® “Native Community Action Council Petition to Intervene as a Full Party” (NCA Petition), filed
Dec. 22, 2008.
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Mineral (jointly);” the Nuclear Energy Institute;® Nye County, Nevada;® the Timbisha
Shoshone Tribe (TIM);" the Timbisha Shoshone Yucca Mountain Oversight Program Non-
Profit Corporation (TOP);"" and White Pine County, Nevada.” “Notice of Hearing and
Opportunity to Petition for Leave to Intervene,” U.S. Dep’t of Energy (High Level Waste
Repository), CLI-08-25, 68 NRC __ (Oct. 17, 2008) (slip op.); In the Matter of U.S.
Department of Energy (High Level Waste Repository); Notice of Hearing and Opportunity To
Petition for Leave to Intervene on an Application for Authority To Construct a Geologic
Repository at a Geologic Repository Operations Area at Yucca Mountain, 73 Fed. Reg.
63,029 (Oct. 22, 2008).

In the following discussion, the Staff provides, first, a brief description of the background
of this high-level waste proceeding; second, a discussion of each petitioner’s standing to
intervene in this proceeding; and third, a discussion of the admissibility of each of the
petitioners’ proposed contentions. As more fully set forth below, the State of California; Clark

County, Nevada; the County of Inyo, California; the State of Nevada; the Nevada Counties of

® “State of Nevada’s Petition to Intervene as a Full Party” (NEV petition), filed Dec. 19, 2008.

" “Nevada Counties of Churchill, Esmeralda, Lander and Mineral” (4NC Petition), filed Dec. 19,
2008.

® “The Nuclear Energy Institute’s Petition to Intervene” (NEI Petition), filed Dec. 19, 2008.
o “Nye County, Nevada Petition to Intervene and Contentions” (NYE Petition), filed Dec. 19,
2008.

"% “Timbisha Shoshone Tribe’s Petition for Leave to Intervene in the Hearing” (TIM Petition),
filed Dec. 22, 2008.

" “Timbisha Shoshone Yucca Mountain Oversight Program Non-Profit Corporation Petition to
Intervene as a Full Party” (TOP Petition), filed Dec. 22, 2008.

12 “White Pine County’s Request for Hearing and Petition For Leave to Intervene Including
Supporting Contentions on the Application by the U.S. Department of Energy for Authority to Construct
a Geologic Repository at a Geologic Repository Operations Area at Yucca Mountain” (WHI Petition),
filed Dec. 22, 2008.
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Churchill, Esmeralda, Lander and Mineral; Nye County, Nevada; the Timbisha Shoshone
Tribe; and White Pine County, Nevada have established their standing to intervene in this
proceeding. However, Caliente Hot Springs Resort, Native Community Action Council, and
Nuclear Energy Institute have not established their standing to intervene in this proceeding,
nor have they proposed an admissible contention. Therefore, their requests to intervene in
this proceeding should be denied.

Certain of the petitioners (i.e., the State of California; Clark County, Nevada; the County
of Inyo California; the Nevada Counties of Churchill, Esmeralda, Lander and Mineral; the
Timbisha Shoshone Tribe;" and White Pine County, Nevada) that have established standing
have failed to proffer an admissible contention, and therefore, in accordance with 10 C.F.R. §
2.309(a), their requests to intervene in this proceeding should be denied. The State of
Nevada and Nye County, Nevada have standing and have proffered at least one admissible
contention. Finally, the Staff does not oppose the requests of Eureka County, Nevada and
Lincoln County, Nevada to participate as interested governmental participants pursuant to 10

C.F.R. §2.315(c).

BACKGROUND

Congress enacted the Nuclear Waste Policy Act (NWPA) in 1982, establishing a
comprehensive program for the identification, licensing, construction, operation, and
regulation of geologic repositories for the disposal of high-level waste (HLW). Pub. L. No.
97-425, 96 Stat. 2201 (1983) (codified as amended at 42 U.S.C. §§ 10101-10270). The
purpose of the NWPA is “[t]o set forth “a schedule for the siting, construction, and operation

of repositories that will provide a reasonable assurance that the public and the environment

'3 Neither the Timbisha Shoshone Tribe (TIM) nor the Timbisha Shoshone Yucca Mountain
Oversight Program Non-Profit Corporation (TOP) submitted an admissible contention.
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will be adequately protected from the hazards posed by high-level radioactive waste and
such spent nuclear fuel as may be disposed of in a repository.” 42 U.S.C. § 10131(b)(1)
(2000). Under the NWPA, the Nuclear Regulatory Commission (NRC) decides whether a
construction authorization and a license for the repository should be issued. See id.

§§ 10134(d), 10141(b). Additionally, the NWPA directed the Environmental Protection
Agency (EPA) to set generally applicable environmental radiation protection standards.

42 U.S.C. § 10141. The NWPA also provides that the NRC should issue a final decision on
the issuance of a construction authorization within three years after the license application is
submitted by the DOE, excepting a one year extension, if the NRC complies with reporting
requirements. See id. § 10134(d).

The NWPA was amended in 1987, by the Nuclear Waste Policy Amendments Act of
1987, (NWPAA) Pub. L. No. 100-203, §§ 5001-5065, 101 Stat. 1330-227 to 1330-255 (1987),
(codified in various sections of 42 U.S.C.) The NWPAA decreed Yucca Mountain, Nevada
as the sole site that the DOE could consider for the geologic repository in the United States.
42 U.S.C. § 10101 (30). Yucca Mountain is located approximately 90 miles northwest of Las
Vegas in Nye County, Nevada. G.l. Sec. 1.1.

On February 14, 2002, the Secretary of Energy recommended the Yucca Mountain site
for the construction of a repository to the President, thereby setting in motion the approval
process set forth in sections 114 and 115 of the NWPA. See 42 U.S.C. §§ 10134(a)(1);
10135(b), 10136(b)(2). On February 15, 2002, the President recommended the site to
Congress. On July 9, 2002, Congress passed a joint resolution, over the State of Nevada’s
disapproval, approving the development of a repository at Yucca Mountain which President
George W. Bush signed on July 23, 2002. See Pub. L. No. 107-200, 116 Stat. 735 (2002)
(codified at 42 U.S.C. § 10135) note. This action allowed DOE to develop a license
application to submit to the NRC.

On June 3, 2008, DOE submitted the Yucca Mountain Repository License Application to
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the NRC seeking authorization to construct a geologic repository at a geologic repository
operations area at Yucca Mountain, NV, in accord with the provisions of 10 C.F.R. Part 63.
The notice of receipt of this application was published in the Federal Register on June 17,
2008. Yucca Mountain, Notice of Receipt and Availability of Application, 73 Fed. Reg.
34,348 (June 17, 2008); corrected 73 Fed. Reg. 40,883 (July 16, 2008). In accord with
Section 114(f)(1) of the NWPA, as amended, and the provisions of 10 C.F.R. 63.21(a), the
license application was accompanied by the “Final Environmental Impact Statement for a
Geologic Repository for the Disposal of Spent Nuclear Fuel and High Level Radioactive
Waste at Yucca Mountain, Nye County, Nevada”, dated February 2002 (FEIS). On June 16,
2008, under separate cover, DOE submitted the “Final Supplemental Environmental Impact
Statement for a Geologic Repository for the Disposal of Spent Nuclear Fuel and High-Level
Radioactive Waste at Yucca Mountain, Nye County, Nevada”, dated June (FSEIS). Also, on
June 16, DOE provided the “Final Supplemental Environmental Impact Statement for a
Geologic Repository for the Disposal of Spent Nuclear Fuel and High-Level Waste at Yucca
Mountain, Nye County, Nevada — Nevada Rail Transportation Corridor” dated June 2008
(Rail Corridor SEIS), and the “Final Environmental Impact Statement for a Rail Alignment for
the Construction and Operation of a Railroad in Nevada to a Geologic Repository at Yucca
Mountain, Nye County, Nevada” dated June 2008 (Rail Alignment EIS)."

On September 5, 2008, the Staff determined that the application contained sufficient
information in accord with 10 C.F.R. Part 2 and Part 63, and was sufficiently complete such
that the Staff could begin their detailed technical review. Accordingly, the Staff docketed the

application. Department of Energy; Notice of Acceptance for Docketing of a License

" Al of these documents can be accessed from the NRC website at
http://www.nrc.gov/waste/hlw-disposal/yucca-lic-app.html.
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Application for Authority to Construct a Geologic Repository at a Geologic Repository
Operations Area of Yucca Mountain, 73 Fed. Reg. 53,284 (Sept. 15, 2008).

Also on September 5, 2008, the NRC staff issued “U.S. Nuclear Regulatory Commission
Staff’s Adoption Determination Report for the U.S. Department of Energy’s Environmental
Impact Statements for the Proposed Geologic Repository at Yucca Mountain” (EISADR)
(ADAMS Accession No. ML082420342). As discussed in the EISADR, the Staff conducted a
review to determine whether it is practicable to adopt the Environmental Impact Statements
(EISs) in accordance with the criteria in 10 C.F.R. §51.109(c). As discussed in the EISADR,
the Staff concluded that it is practicable to adopt the EISs with supplementation. The Staff
concluded that since neither the FEIS, nor the FSEIS adequately address all the impacts on
groundwater, or from surface discharges of groundwater, from the proposed action additional
supplementation was needed.

On October 17, 2008, the Commission issued its “Notice of Hearing and Opportunity to
Petition for Leave to Intervene.”"® High Level Waste Repository, CLI-08-25, 68 NRC at __
(slip op.). The Notice of Hearing was subsequently published in the Federal Register on

October 22, 2008. In the Matter of U.S. Department of Energy (High Level Waste

n preparation for receiving the license application and the initiation of the licensing
proceeding, the Commission had previously established the Advisory Pre-License Application
Presiding Officer Board (Advisory PAPO Board) on February 13, 2008. See 73 Fed. Reg. 9358 (Feb.
20, 2008.) The Advisory PAPO Board was established to obtain input and suggestions from parties
and potential parties on the procedural matters arising from and associated with case management
requirements that could be imposed in any adjudication regarding DOE’s request for authorization to
construct a HLW repository at Yucca Mountain. /d. On June 17, 2008, the Commission granted the
Advisory PAPO Board authority to issue binding case management orders. U.S. Dep’t. of Energy
(High Level Waste Repository: Pre-Application Matters), CLI-08-14, 67 NRC 402, 406 (June 17, 2008).
On June 20, 2008, the Advisory PAPO issued a case management order setting requirements for
intervention petitions, contentions, responses and replies, standing arguments, and reference
documents/attachments for adjudication. U.S. Dep’t. of Energy (High Level Waste Repository:) LBP-
08-10, 67 NRC 450 (June 20, 2008). Further instructions on contention formatting were issued in an
Order ([R]egarding Contention Formatting and Table of Contents), Dep’t. of Energy (High Level Waste
Repository: Pre-Application Matters Advisory PAPO Board), Docket No. PAPO-001, ASLBP No. 08-
861-01-PAPO BDO01 (September 29, 2008) (unpublished.)
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Repository); Notice of Hearing and Opportunity To Petition for Leave to Intervene on an
Application for Authority To Construct a Geologic Repository at a Geologic Repository
Operations Area at Yucca Mountain, 73 Fed. Reg. 63,029 (October 22, 2008). In the Notice
of Hearing, the Commission, referencing its previously issued order regarding an extension
of time, provided that intervention petitions must be filed no later than 60 days after the date
of the publication of the notice in the Federal Register.”® High Level Waste Repository, CLI-
08-25, 68 NRC at __ (slip op. at 3, 10). The Commission also extended the time for the filing
of answers to intervention petitions and replies thereto to 50 and 14 days thereafter,
respectively. Id. at 10-11. In addition, the Commission made other modifications to the
hearing schedule in 10 C.F.R. Part 2, Appendix D up to and including the First Prehearing
Conference Order. Id. at 11.

On December 19, 2008, Petitions for Leave to Intervene/Requests for Hearing and
contentions were filed via the EIE by the State of Nevada; the Nuclear Energy Institute; Nye
County, Nevada; and the Nevada Counties of Churchill, Esmeralda, Lander and Mineral
(jointly).

On December 20, 2008, Petitions for Leave to Intervene/Requests for Hearing and
contentions were filed via the EIE by the State of California.

On December 22, 2008, Petitions for Leave to Intervene/Requests for Hearing and

contentions were filed via the EIE by Clark County, Nevada; the County of Inyo, California;

' On August 13, 2008, in response to a motion from the State of Nevada, the Commission
granted a thirty-day extension of time in which to file petitions to intervene and petitions for status as
an interested government participant. U.S. Department of Energy (High Level Waste Repository)
CLI-08-18,68 NRC __,  (August 13, 2008) (slip op. at 5-6). The Commission also proposed to
provide proportional extensions of time to other participants; the time for answers to the petitions to
intervene was doubled from 25 to 50 days, and replies would be due 14 days thereafter. /d. at 5.
Additionally, the Commission proposed to revise certain deadlines in 10 C.F.R. Part 2, Appendix D,
that would extend the period for the First Prehearing Conference from 8 to 16 days after the deadline
for filing replies, and the extend the period of issuance of the First Prehearing Conference Order from
30 to 60 days after the First Prehearing Conference. /d. at 6.
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White Pine County, Nevada; Timbisha Shoshone Tribe; Native Community Action Council;
and Timbisha Shoshone Yucca Mountain Oversight Program Non-Profit Corporation.

Additionally, on January 5, 2009, a petition was filed by EIE by Caliente Hot Springs
Resort.

On December 22, 2008, Requests to Participate as Interested Governmental Participants
were filed by Eureka County, Nevada and Lincoln County, Nevada. Both counties indicated
that they will wish to participate in contentions filed by other entities.

On January 15, 2009, DOE filed its answers to the petitions of Caliente Hot Springs
Resort, LLC;"" Clark County, Nevada;'® the County of Inyo, California;' the Native
Community Action Council;?*® the Nevada Counties of Churchill, Esmeralda, Lander and

|;21

Mineral;?' Nye County, Nevada;** Timbisha Shoshone Tribe;* Timbisha Shoshone Yucca

Mountain Oversight Program Non-Profit Corporation;** and White Pine County, Nevada.”®

' “Answer of the U.S. Department of Energy to Caliente Hot Springs Resort’s Petition to
Intervene,” filed Jan. 15, 2009.

'® “Answer of the U.S. Department of Energy to Clark County, Nevada’s Request for Hearing,
Petition to Intervene and Filing of Contentions,” filed Jan. 15, 2009.

9 “Answer of the U.S. Department of Energy to a Petition for Leave to Intervene by the County
of Inyo, California on an Application by the U.S. Department of Energy for Authority to Construct a
Geologic High-Level Waste Repository at a Geologic Repository Operations Area at Yucca Mountain,
Nevada,” filed Jan. 15, 2009.

20 “Answer of the U.S. Department of Energy to the Native Community Action Council Petition
to Intervene as a Full Party,” filed Jan. 15, 2009.

21 “Answer of the U.S. Department of Energy to Nevada Counties of Churchill, Esmeralda,
Lander and Mineral Petition to Intervene,” filed Jan. 15, 2009.

2 “Answer of the U.S. Department of Energy to Nye County, Nevada Petition to Intervene and
Contentions,” filed Jan. 15, 2009.

2 “Answer of the U.S. Department of Energy to the Timbisha Shoshone Tribe’s Petition for
Leave to Intervene in the Hearing,” filed Jan. 15, 2009.

#* “Answer of the U.S. Department of Energy to the Timbisha Shoshone Yucca Mountain
Oversight Program Nonprofit Corporation Petition to Intervene as a Full Party,” filed Jan. 15, 2009.
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DOE also filed its answers to the requests to participate as interested governmental

participants of Eureka County, Nevada® and Lincoln County, Nevada® on January 15, 2009.
On January 16, 2009, DOE filed its answers to the petitions of the Nuclear Energy

Institute;?® the State of California;* and the State of Nevada.*

DISCUSSION

l. Preliminary Statement

In order to be admitted as a party to this proceeding, a petitioner must (1) be in
substantial and timely compliance with the Licensing Support Network (LSN) requirements
set forth in 10 C.F.R. § 2.1003; (2) have legal standing to intervene in the proceeding, as set
forth in 10 C.F.R. § 2.309(d); and (3) set forth at least one admissible contention in
accordance with 10 C.F.R. § 2.309(f)(1) and 10 C.F.R. §§ 51.109 and 2.326, as applicable.

The Staff individually discusses standing with respect to each petitioner and its
responses are set out in detail below. With respect to LSN compliance, the Staff individually

addresses compliance with LSN obligations with respect to each petitioner for whom the

%% “Answer of the U.S. Department of Energy to White Pine County’s Request for Hearing and
Petition for Leave to Intervene Including Supporting Contentions on the Application by the U.S.
Department of Energy for Authority to Construct a Geologic Repository at a Geologic Repository
Operations Area at Yucca Mountain,” filed Jan. 15, 2009.

% «“Answer of the U.S. Department of Energy to Eureka County, Nevada’s Request to
Participate as Interested Governmental Participant,” filed Jan. 15, 2009.

" “Answer of the U.S. Department of Energy to Lincoln County, Nevada’s Corrected Request
to Participate as Interested Governmental Participant,” filed Jan. 15, 2009.

8 “Answer of the U.S. Department of Energy to the Nuclear Energy Institute’s Petition to
Intervene,” filed Jan. 16, 2009.

9 “Answer of the U.S. Department of Energy to State of California’s Petition for Leave to
Intervene in the Hearing,” filed Jan. 16, 2009.

% «“Answer of the U.S. Department of Energy to the State of Nevada’s Petition to Intervene,”
filed Jan. 16, 2009.
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Staff opposes intervention based on failure to comply with LSN obligations, and objects to
intervention based on compliance with LSN obligations only when there has been no effort to
substantially comply with such obligations. With respect to the admissibility of contentions,
the Staff has reviewed each individual contention and sets forth its response to each
contention in detail below. The Staff examined each individual contention as a whole and, to
the extent possible, on its own merits. As set forth below, the Staff opposes the admission of
some of the contentions proffered by the petitioners, does not oppose the admission of
others, and opposes the admission of some proffered contentions in part. With respect to
standing, contention admissibility, and LSN requirements, the Staff raised objections only
where it believed that a petitioner had failed to comply with a regulatory requirement. In
addition, the Staff, in this section, addresses certain matters of general applicability as well

as certain general assertions made by Nevada in the introductory section of its petition.

A. Consolidation of Issues

As a general matter, the Staff notes if intervention is granted, the Board may, under 10
C.F.R. § 2.316, consolidate (with respect to one or more issues) evidentiary presentations,
arguments, briefs, and proposed findings, by those admitted intervenors who have
substantially the same interest that may be affected by the proceeding and raise substantially
the same questions (e.g., contentions). This would restrict duplicative or repetitive evidence
and argument, particularly when parties raise the same issues or contentions. Only parties
to a Commission licensing proceeding may be consolidated. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC 616, 623 (1981).

In all appropriate cases, a single, lead intervenor should be designated to present
evidence, conduct cross-examination, submit briefs, and propose findings of fact,
conclusions of law, and argument. Statement of Policy on Conduct of Licensing

Proceedings, CLI-81-8, 13 NRC 452, 455 (1981). Consolidation of intervenors is not
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appropriate when it would prejudice the rights of any intervenor. 10 C.F.R. § 2.316. See
Statement of Policy, CLI-81-8, 13 NRC at 455 (consolidation not appropriate if it is shown
that the record will be incomplete if certain activities are not performed by individual
intervenors).

In its Case Management Order, the APAPO Board sought information that would enable
it to determine lead intervenors and requested that a petitioner “designate” for each joint
contention proffered, “the participant that has authority to act with respect to the contention.”
U.S. Dep’t of Energy (High-Level Waste Repository), LBP-08-10, 67 NRC 450, 458 (2008).
The Staff notes that a number of the contentions proposed by various petitioners are very
similar. For example, NEV-SAFETY-150 through -158 are virtually identical to CLK-
SAFETY-003 through -011. See NEV Petition at 746-843; CLK Petition at 28-84. Thus, if,
petitioners that raise the “same” contentions are granted intervenor status, the Board should
consider consolidating and designating a lead intervenor designated regarding the admitted

contentions.

B. Affidavits

Some of the petitioners provide affidavits as attachments to their petitions. See, e.qg.,
NEV Petition; CAL Petition; TIM Petition. These petitioners state that they reference
affidavits in support of their contentions, claiming that each affidavit identifies the particular
contentions in which supporting information is sponsored by the affiant. See, e.g., NEV
Petition at 14. However, most of the petitioners’ contentions do not have any specific
reference to an affidavit. Instead, virtually all of the petitioners affidavits contain the blanket
statement that the affiant adopts as his or her own opinions the statements contained within
paragraph 5 of those specific contentions identified in an attachment to the affidavit. See
e.g., NEV Petition, Attachment 4, Affidavit of Adrian Bath; CAL Petition, Attachment 1,

Affidavit of Fred Dilger; TIM Petition, Attachment 1, Affidavit of Fred Dilger. For these
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petitioners, in many cases there is no expert support for the statements contained in
paragraph 6 of their contentions. See, e.g., CAL Petition, Attachment 1, Affidavit of Fred
Dilger at §] 3; TIM Petition, Attachment 1, Affidavit of Fred Dilger at [ 3; but cf. NEV Petition,
Attachment 3, Affidavit of Michael C. Thorne, Attachment C (listing only some of Nevada’s
contentions). The attachment to these affidavits consists of a list of contentions adopted by
the affiant. The affidavit then states that the affiant acknowledges that counsel will “assign
unique numbers to each of the contentions just prior to the filing of the Petition and will
include those unique numbers” in the attachment. See Bath Affidavit at ] 4; Dilger Affidavit
at q 3. The attachment is neither signed nor initialed by the affiant and there is no other
indication that the affiant reviewed the list of contentions, and therefore had knowledge of the
contents of the list, prior to it being filed.

Further, neither the text of the contention itself nor the affidavit specifies which
statements in the contention are attributable to the affiant so the reader is left to assume that
either the entire discussion in the noted paragraph is the affiant’s opinion or that only those
statements not otherwise attributed to a specific document, including legal conclusions, are
attributable to that affiant. In some cases, more than one affiant is attributed to statements in
the same paragraph. For example, according to the affidavits of Howard S. Wheater,
Jonathon Overpeck, and Richard E. Chandler, each adopted as his own the opinions
contained in paragraph 5 of NEV-SAFETY-18. See NEV Petition, Attachment 13, Affidavit of
Howard S. Wheater; Attachment 15, Affidavit of Jonathon Overpeck; and Attachment 19,
Affidavit of Richard E. Chandler; TIM Petition, Attachment 2, Affidavit of Cady Johnson at || 3;
Attachment 3, Affidavit of Martin Mifflin at ] 3. In those cases, the reader is unable to discern
which statements in a particular paragraph are attributed to which affiant. The APAPO Board
stated that "affidavits shall be individually paginated and contain numbered paragraphs that
can be cited with specificity." High-Level Waste Repository, LBP-08-10, 67 NRC at 455.

This lack of specificity with respect to Nevada’s affidavits is in direct contradiction with the
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APAPOQO'’s order.

C. Requests to Participate in Resolution of Uncontested Issues

Several petitioners request, without citing supporting authority, to participate in the
resolution of uncontested issues to the same extent, and in the same manner, as DOE or
any other party may be allowed to participate in the resolution of those issues. See NCAC
Petition at 6; NEV Petition at 3; TOP Petition at 6. According to 10 C.F.R. § 2.1023(c)(2),
Commission review of uncontested issues relating to the licensing of a geologic repository is
not a part of the adjudicatory proceeding. The Commission further elaborated on the effect
of section 2.1023(c)(2) in denying a Nevada Petition for Rulemaking: “[w]hen the
Commission indicated in the regulations that it would review the uncontested matters outside
of the adjudicatory process, it clearly contemplated that these issues would not be subject to
a hearing.” See State of Nevada; Denial of Petition for Rulemaking, 73 Fed. Reg. 62,931,
62,932 (October 22, 2008). Thus, the plain language of the regulation and express intent of
the Commission provide no basis for any party to participate in the Commission’s review of
uncontested issues. The potential parties have had sufficient opportunity through the filing of
contentions pursuant to 10 C.F.R. § 2.309 to establish contested issues. No special
provision need be made to permit a party to participate in the Commission’s nonadjudicatory

review of uncontested issues.
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I1. Standing to Intervene

A. Applicable Legal Requirements

1. General Principles of Standing

In accordance with the NRC’s Rules of Practice for Domestic Licensing Proceedings and
Issuance of Orders in 10 C.F.R. Part 2, “[a]ny person®' whose interest may be affected by a
proceeding and who desires to participate as a party must file a written request for hearing or
petition for leave to intervene and a specification of the contentions that the person seeks to
have litigated in the hearing.” 10 C.F.R. § 2.309(a). The regulations further provide that the
Licensing Board “will grant the request/petition if it determines that the requestor/petitioner
has standing under the provisions of [10 C.F.R. § 2.309(d)] and has proposed at least one
admissible contention that meets the requirements of [10 C.F.R. § 2.309(f)].” Id.

Under the general standing requirements set forth in 10 C.F.R. § 2.309(d)(1), a request
for hearing or petition for leave to intervene must state:

(i) The name, address and telephone number of the requestor or
petitioner;
(i) The nature of the requestor’s/petitioner’s right under the Act to be
made a party to the proceeding;
(iii) The nature and extent of the requestor’s/petitioner’s property, financial
or other interest in the proceeding; and
(iv) The possible effect of any decision or order that may be issued in the
proceeding on the requestor’s/petitioner’s interest.
10 C.F.R. § 2.309(d)(1). The Commission clarified in its Notice of Hearing for this
proceeding that pursuant to 10 C.F.R. 2.309(d)(2)(iii), the State and any local government

body (county, municipality or other subdivision) in which the geologic repository operations

% “Person” means “(1) any individual, corporation, partnership, firm, association, trust, estate,
public or private institution, group, government agency other than the Commission . . . ; any State or
any political subdivision of, or any political entity within a state, any foreign government or nation . . . ,
or other entity; and (2) any legal successor, representative, agent, or agency of the foregoing.”

10 C.F.R. §2.4.
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area is located, and any affected Federally-recognized Indian Tribe, as defined in 10 C.F.R.
Part 63, need not address the standing requirements in 10 C.F.R. 2.309(d). High Level
Waste Repository, CLI-08-25, 68 NRC at __ (slip op. at 7). The Commission has also
clarified that an “affected unit of government” (AULG), as defined in section 2 of the Nuclear
Waste Policy Act (NWPA), need not address the standing requirements of section 2.309(d).
Id. at 7-8.

To be granted standing in an NRC proceeding, a petitioner must allege an interest within
the “zone of interests” protected by the Atomic Energy Act of 1954, as amended (AEA) or
other applicable statute. See, e.g., Quivira Mining Co. (Ambrosia Lake Facility), CLI-98-11,
48 NRC 1, 8 (1998); Gulf States Utilities Co. (River Bend Station, Unit 1), CLI-94-10, 40 NRC
43, 47 (1994); Metro. Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-2, 21
NRC 282, 316 (1985). A “zone of interests” determination varies depending on the statutory
provision at issue. See Bennett v. Spear, 520 U.S. 154, 163 (1997). Ultimately the inquiry
hinges on whether a petitioner’s interests are among those arguably to be protected by the
statutory provision at issue. U.S. Enrichment Corp. (Paducah, Kentucky), CLI-01-23, 54
NRC 267, 272-73 (2001) (citing Nat’l Credit Union Admin. v. First Nat’| Bank, 522 U.S. 479,
492 (1998)).

To determine whether a petitioner has standing to intervene in a proceeding, the
Commission “has long looked for guidance to judicial concepts of standing.” Private Fuel
Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 322-
23 (1999); Metro. Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC
327, 332 (1983); cf. International Uranium Corp. (Receipt of Material from Tonawanda, New
York), CLI-98-23, 48 NRC 259, 264 (1999) (noting that as an administrative agency, the NRC
is not bound to adhere to judicial standing doctrines in assessing whether potential
intervenors have a cognizable interest entitling them to intervention in an NRC hearing). The

minimum constitutional requirements for standing require a petitioner to demonstrate to the
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tribunal: (1) an “injury-in-fact” that is actual or imminent, (2) a “causal connection between
the injury and the action complained of,” and (3) a likelihood that the injury will be
redressable by judicial action. See Bennett, 520 U.S. at 167 (1997) (citing Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)); Sequoya Fuels Corp. and Gen. Atomics

(Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 71-72 (1994).

2. Standing for Organizations

An organization may have standing to participate in a Commission proceeding in either of
two ways. First, an organization may establish standing based on one or more of its
members, if one or more of its members have standing in his or her own right
(representational standing). Second, an organization may have standing to participate on its
own behalf, based on injury to its own organizational interests (organizational standing).
Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia),
CLI-95-12, 42 NRC 111, 115 (1995).

Where an organization seeks to establish “representational standing,” it must show that
at least one of its members may be affected by the proceeding and would have standing in
his or her own right, it must identify that member by name and address, and it must show
that the member “has authorized the organization to represent him or her and to request a
hearing on his or her behalf.” See e.g., Consumers Energy Co. (Palisades Nuclear Power
Plant), CLI-07-18, 65 NRC 399, 409 (2007) (citations omitted); CPU Nuclear Inc. (Oyster
Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000). Further, for the
organization to establish representational standing, the member seeking representation
(1) must qualify for standing in his or her own right; (2) the interests that the organization
seeks to protect must be germane to its own purpose; (3) and neither the asserted claim nor
the requested relief must require an individual member to participate in the organization’s

legal action. Private Fuel Storage, CLI-99-10, 49 NRC at 323 (citing Hunt v. Washington



-17 -
State Apple Advertising Comm’n, 432 U.S. 333, 343 (1977).

The standing requirements for an organization seeking organizational standing are
identical to the requirements for an individual seeking to intervene, because “an organization,
like an individual, is considered a ‘person” as defined in 10 C.F.R. § 2.4 and as the term is
used in 10 C.F.R. § 2.309 regarding standing. Palisades, CLI-07-18, 65 NRC at 411. Where
an organization seeks to establish “organizational standing” — standing in its own right,
independent of its status as the representative of one or more of its members — it must
demonstrate 1) a discrete institutional injury to the organization itself 2) that is within the zone
of interest protected by the relevant statute. International Uranium (USA) Corp. (White Mesa
Uranium Mill), CLI-01-21, 54 NRC 247, 252 (2001); Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), CLI-98-21, 48 NRC 185, 195-96 (1998). The Commission has
repeatedly found that general environmental and policy interests are insufficient for

organizational standing. Palisades, CLI-07-18, 65 NRC at 411-12 (citation omitted).

B. Petitioners’ Standing to Intervene
1. Petitioners That Have Not Demonstrated Standing
a. Caliente Hot Springs Resort, LLC

The NRC Staff opposes the standing of Caliente Hot Springs Resort, LLC (Resort) since
it has failed to address the issue of standing in its petition in any way.

Since the Resort is neither a governmental entity nor an affected Federally-recognized
Indian Tribe, as defined in 10 C.F.R. Part 63, it is required to address the standing
requirements in 10 C.F.R. 2.309(d). See High Level Waste Repository, CLI-08-25, 68 NRC
at__ (slipop. at 3, 7-8). The Resort has not addressed standing in its petition.

The Commission Secretary referred the Resort’s petition to the Chief Administrative
Judge of the Atomic Safety and Licensing Board Panel on January 6, 2009. Memorandum

from Annette L. Vietti-Cook to E. Roy Hawkens, Petition with Respect to the U.S. Department
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of Energy’s Application for Authority to Construct a Geologic Repository at a Geologic
Repository Operations Area at Yucca Mountain in Nye County, Nevada (Jan. 6, 2009)
(ADAMS Accession No. ML090060781). The Secretary’s letter described the events
surrounding the receipt of the Resort’s petition, the key points of which are as follows:
1. That the Office of the Secretary initially received the filing by mail on December
22, 2008,
2. That the petition is dated December 19, 2008,
3. That the Office of the Secretary did not serve the filing because it was not
received electronically, and
4, That the filing was re-submitted and served on proceeding participants using
the e-filing system on January 5, 2009.

Timely petitions to intervene in this proceeding were due no later than December 22,
2008, and were required to have been filed and served electronically by that date. High
Level Waste Repository, CLI-08-25, 68 NRC at _ (slip op. at 3, 5) (73 Fed Reg. 63,029,
63,031) (Oct. 22, 2008). The requirement to file documents electronically is also included in
the Commission’s regulations applicable to this proceeding. 10 C.F.R. § 2.1013. The
Commission’s order emphasized that except for late petitions or contentions under 10 C.F.R.
§ 2.309(c)(1)(i)-(viii), a “non-timely petition or contention will not be entertained.” High Level
Waste Repository, CLI-08-25, 68 NRC at __ (slip op. at 3-4). The Resort’s petition was not
filed and served electronically until January 5, 2009. At no time does the Resort address the
requirements for late filings under 10 C.F.R. § 2.309(c)(1). Therefore, the Resort’s petition
should be rejected as untimely.

Furthermore, the Resort’s petition does not address the Commission’s standing
requirements stated at 10 C.F.R. § 2.309(d)(1), and a review of the contents of the Resort’s
petition indicates that it fails to allege that the Resort will suffer any particularized injury as

the result of granting DOE’s application. See Entergy Nuclear Operations, Inc. and Entergy
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Nuclear Palisades, LLC (Palisades Nuclear Plant, James A. FitzPatrick Nuclear Power Plant,
Pilgrim Nuclear Power Station, Vermont Yankee Nuclear Power Station, Indian Point Nuclear
Generating Unit Nos. 1, 2, & 3, and Big Rock Point), CLI-08-19, 68 NRC __ (August 22,
2008) (slip op at 6). Therefore, the Resort’s petition should be rejected for failing to

demonstrate standing.

b. Native Community Action Council

Native Community Action Council (NCAC) is a Nevada non-profit corporation composed
of a Board of Directors from Native American communities. NCA Petition at 3. It appears
that NCAC is seeking to establish standing either as a representative of its members or as an
organization. As discussed below, NCAC does not demonstrate standing under either
circumstance.

An organization seeking representational standing must, in addition to establishing that
one of its members has standing in his or her own right, identify that member by name, and
must demonstrate that the member has (preferably by affidavit) authorized the organization
to represent him or her and to request a hearing on his or her behalf. See Palisades,
CLI-08-19, 68 NRC __ (slip op. at 6-7). Further, “[t]he interests that the representative
organization seeks to protect must be germane to its own purpose; and neither the asserted
claim nor the requested relief must require an individual member to participate in the
organization's legal action.” Id. at 7 (citations omitted).

NCAC claims that its members will be injured by radioactive contamination of the land

used, occupied, and shared by the Newe* and Nuwuvi*® and by radiation exposure of both

2 The word “Newe” is how the Western Shoshone people refer to themselves and translates
in the English language as, “the people”. NCAC Petition at 5 n.2.

% The word “Nuwuvi” is the language of the Southern Paiute and interpreted in English to
(continued. . .)
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peoples that is cumulative with the past exposure from weapons testing at the Nevada Test
Site from 1951-1994. NCA Petition at 5. If NCAC makes these claims in order to establish
representational standing, they are insufficient to show injury in fact to its members because
NCAC does not state where its members live or frequent in relation to the proposed
repository, nor does NCAC present a viable exposure pathway for how its members will be
harmed by the proposed repository at Yucca Mountain. See Georgia Tech, CLI-95-12,

42 NRC at 116-17; CFC Logistics, Inc. (Materials License), LBP-04-24, 60 NRC 475, 486-87
(2004). Accordingly, NCAC has not established representational standing because NCAC
has not established that any of its members has standing in his own right. See Cleveland
Electric llluminating Co. (Perry Nuclear Power Plant, Unit 1), CLI-93-21, 38 NRC 87, 92
(1993). Further, NCAC has not demonstrated that at least one of its members has
authorized the organization to represent that member’s interests. See Georgia Tech, CLI-95-
12,42 NRC at 115, PFS, CLI-99-10, 49 NRC at 323.

NCAC claims further injury because under Newe and Nuwuvi customs, Mother Earth is
sacred and failure to protect Mother Earth from radioactive material is a violation of their free
exercise of religion under the First Amendment of the US Constitution. NCA Petition at 5.
NCAC alleges that the “proposed repository would be located in the central Great Basin
within the homelands of the Western Shoshone Nation, Newe Sogobia, formally
acknowledged by and through the 1863 Treaty of Ruby Valley, 18 Stat. 689-692, Article V.
The Yucca Mountain region is acknowledged by the Western Shoshone Nation as ‘joint-use’
with Nuwuvi, Southern Paiute people.” Id. at 4. If, through these assertions, NCAC is
attempting to establish representational standing, it fails for the same reasons as its claims

above, i.e. no specific members have been identified and no showing of how members will

mean “the people”. NCAC Petition at 4 n.1.
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suffer harm of a radiological nature has been made. Moreover, the alleged violation of free
exercise of religion does not fall within the zone of interests protected by the AEA, NWPA, or
National Environmental Policy Act (NEPA).** Therefore, this claim of injury is insufficient to
establish standing.

An organization that seeks to establish organizational standing must demonstrate a
discrete institutional injury to the organization itself that is within the zone of interest
protected by the relevant statute. International Uranium (USA) Corp. (White Mesa Uranium
Mill), CLI-01-21, 54 NRC 247, 252 (2001); Yankee Atomic Electric Co. (Yankee Nuclear
Power Station), CLI-98-21, 48 NRC 185, at 195-96 (1998). NCAC is a Nevada non-profit
corporation composed of a Board of Directors from Native American communities downwind
from the Nevada Test Site that, according to NCAC, experience adverse health
consequences known to be plausible from exposure to radiation. NCA Petition at 3. NCAC
asserts “a longstanding interest in protecting the high quality of life, health and safety of this
and future generations of Newe and Nuwuvi from radiation health effects....” /d. at 5.
However, NCAC has not shown “any risk of ‘discrete institutional injury fo itself, other than

the general environmental and policy interests’ ” of the type the Commission has repeatedly

found insufficient for organizational standing. Consumers Energy Co. (Palisades Nuclear

% One licensing board in 1982 did state, in dicta, that a petitioner who alleged a First
Amendment violation would be within the zone of interests protected by the AEA. Philadelphia Electric
Co. (Limerick Generating Station), LBP-82-43A, 15 NRC 1423, 1445-46 (1982) (After finding that the
petitioner did not demonstrate injury in fact, the board went on to state that a claim alleging NRC'’s
actions to provide for the common defense and security violated the First Amendment would be within
the zone of interests protected by the AEA.). However, since then, the Commission has consistently
held that petitioners must allege radiological harm to be within the zone of interests protected by the
AEA. See, e.qg., International Uranium (USA) Corp. (Receipt of Material from Tonawanda, New York),
CLI-98-23, 48 NRC 259, 265 (1998) (“The AEA concentrates on the licensing and regulation of nuclear
materials for the purpose of protecting public health and safety and the common defense and security.
The appropriate party to raise safety objections about a specific licensing action is the party who,
because of the licensing, may face some radiological harm....”); Quivira Mining Co. (Ambrosia Lake
Facility), CLI-98-11, 48 NRC 1, 14, 17 (1998) (“[Elnvirocare's purely competitive interests, unrelated to
any radiological harm to itself, do not bring it within the zone of interests of the AEA....").
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Power Plant), CLI-07-18, 65 NRC 399, 411-12 (2007) (citation omitted). Furthermore, if
NCAC is asserting that it has organizational standing because of its organizational purpose
of representation of the Newe and Nuwuvi, that claim also fails. The Commission has held
that a union’s attempt to attain organizational standing based on its organizational interest in
protecting its members’ safety is merely a representational standing argument and fails to
establish organizational standing. Palisades, CLI-08-19, 68 NRC at __ (slip op. at 17).
Therefore, NCAC has not established organizational standing.

NCAC has not established standing as of right because it has not demonstrated that any
of its members have standing or that they have authorized NCAC to represent them, nor has
NCAC demonstrated that it has suffered an injury in fact to its organizational interests that is
causally connected to the proposed construction authorization and may be redressed by a

favorable decision.

C. Nuclear Energy Institute

i Standing as a Matter of Right

The Staff opposes NEI’s representational standing to intervene as a matter of right. NEI
seeks to establish representational standing to intervene based on the individual standing of
its members. See NEI Petition at 1. Six individuals submitted affidavits stating that they
authorize NEI to represent their interests in this matter, and set forth the particularized
injuries they claim to suffer “as a result of the continuing lack of a licensed high level waste
repository.” Id. at 3; NEI Petition, Attachments 1-6. NEI argues that its members “have
standing to intervene based on their role and obligations as set forth in the NWPA and on
their direct safety, security, environmental, operational, and financial interests in the timely
licensing of the Yucca Mountain waste repository.” NEI| Petition at 3.

As discussed in the submitted affidavits, the NEI members argue that they qualify for

standing in their own right as licensed entities in the nuclear industry with particularized
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injuries, such as the financial cost of paying fees to the Nuclear Waste Fund, which absorbs
the costs associated with disposal of high-level waste and spent nuclear fuel. See NEI
Petition at 3; Attachments 1-6. First, NEI claims that the ongoing lack of a national high-
level waste repository accrues additional costs to construct and maintain interim storage at
both operating and permanently shut-down power reactors. See NEI Petition at 4;
Attachments 1-6. Second, the members argue that the continuing presence of spent nuclear
fuel onsite at power reactors incurs other injuries, such as “occupational radiation exposures”
and “environmental impacts.” See NEI Petition at 4; Attachments 1-6. Third, where NEI
members assert that the DOE design of the repository is “overly conservative,” they allege
that “unnecessary occupational risks and radiological exposures” would occur at power
reactor sites and at the repository site. See NEI Petition at 5; Attachments 1-6.

The main thrust of NEI's standing argument is an economic one: since its members are
the primary sources of funding of the Nuclear Waste Fund, NEI's members “therefore have
an interest in the timely licensing of the facility and in the appropriate use of monies from the
Fund.” See NEI Petition at 4. This claim fails to support standing under the “zone of
interests” of the governing statutes, the AEA and the NWPA. Under the AEA, it has long
been Commission practice to deny standing where the petitioner alleged only a bare
economic injury that is not linked to radiological harm. See Pac. Gas & Elec. Co. (Diablo
Canyon Nuclear Power Plant, Units 1 & 2), CLI-02-16, 55 NRC 317, 336 (2002) (“The ‘zone
of interests’ test for standing in an NRC proceeding does not encompass economic harm that
is not directly related to environmental or radiological harm.”) (citations omitted); see also
Envirocare of Utah, Inc. v. NRC, 194 F.3d 72 (D.C. Cir. 1999) (holding that NRC was entitled
to treat economic harm as outside the zone of interest that would provide standing in a
proceeding under the AEA, even if the economic harm might confer standing in an Article 11l
proceeding).

The interest of a cost-effective and timely licensing of the repository also falls outside the
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zone of interests of those sections of the NWPA that are pertinent to this proceeding. NEIl is
correct that the enumerated purposes of the NWPA include establishing “a schedule” to
develop a repository “that will provide reasonable assurance that the public and the
environment will be adequately protected from the hazards posed by” disposing high-level
waste and spent nuclear fuel and establishing a “Nuclear Waste Fund.” See Nuclear Waste
Policy Act, as amended, § 111(b)(1)-(4), 42 U.S.C. § 10131(b)(1)-(4) (2000). However, the
plain language of section 111(b) shows that the goal of the NWPA is to provide reasonable
assurance of the health and safety of the public and the environment from the disposal of
high-level waste and spent nuclear fuel, and simply states that the Nuclear Waste Fund will
bear the cost of the activities related to this goal. The statute does not appear to
contemplate protecting the pecuniary interests of those contributing to the Nuclear Waste
Fund anywhere else in its terms. Rather, it appears to seek to obligate those who are
responsible for creating the waste and spent fuel to ensure its safe storage and disposal.

To support its assertion that its interests are within the zone of interests protected by the
NWPA, NEI relies on Nuclear Energy Inst. Inc. v. Envtl. Protection Agency, 373 F.3d 1251
(D.C. Cir. 2004) as authority for establishing its standing in this proceeding. See NEI| Petition
at 5-6. In NEI v. EPA, the court found that NEI had standing to challenge the EPA’s ground-
water standards for Yucca Mountain under section 801(a) of Energy Policy Act of 1992
(EnPA), based on the fact that its members are the primary sources of funding of the Nuclear
Waste Fund. 373 F.3d at 1279. NE/ v. EPA, however, did not endorse NEI's standing under
the NWPA. Further, that court reiterated the established principle that standing is based on
the “particular provision of law” upon which the petitioner relies, not the statutory scheme in
general. Id. at 1280. (citing Bennett v. Spear, 520 U.S. 154, 175-76 (1997). In this
proceeding, the Commission is acting under its authority under section 114 of the NWPA.
Section 114(a)(2)(d) of the NWPA requires the Commission to consider DOE’s application for

a construction authorization “in accordance with the laws applicable to such applications,”
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that is, the AEA. 42 U.S.C. § 10134(a)(2)(d) (2000). As discussed above, the Commission
has held that economic considerations unrelated to radiological harm are not an interest
protected by the AEA. See Diablo Canyon, CLI-02-16, 55 NRC at 336. Accordingly, NEI's
reliance on NEI v. EPA is misplaced. For these reasons, NEI has failed to support
representational standing based on its economic interests argument.

NE/I's second claim that its members will suffer “occupational risks and radiological
exposures” due to interim storage and disposal, and DOE’s “conservatism” in the LA, also
fails to support standing under the zone of interests of the governing statute, the AEA. See
NEI Petition, Attachment 2, Affidavit of J.A. Stall 9. NEI also argues that certain aspects of
the repository design and specifications for fuel canisters could lead to “unnecessary
occupational exposures” for workers at power reactor sites and at the repository site. See
NEI Petition Attachment 1, Affidavit of Rodney J. McCullum q[{] 19-20. However, NEI does not
purport to represent the workers at the power reactor sites, and NEI has not shown that the
workers authorize NEI to represent them here. See Palisades, CLI-07-18, 65 NRC at 409
(noting that to claim representational standing, organizations must demonstrate that they
have the permission of the members, authorizing the organization to represent them in a
proceeding). Therefore, NEI has failed to meet this basic requirement of representational
standing for employees of its members. Similarly, NEI does not purport to represent the
prospective workers at the repository site, and therefore NEI may not claim representational
standing on their behalf. Accordingly, NEI's standing cannot be based on representing
workers at either location. Moreover, the linchpin of NEI's argument of the impacts of interim
storage and DOE conservatism is undoubtedly economic. NEI repeatedly cites the financial
burden of developing and maintaining interim onsite storage and potential increase in the
project’s overall cost due to “overly conservative” aspects of DOE’s License Application.
See, e.g., NEI Petition at 3-5; NEI Petition, Attachment 1, McCullum Affidavit [l 15-18. As

discussed above, a bare economic injury not traced to radiological harm falls outside the
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zone of interests of the AEA. See Diablo Canyon, CLI-02-16, 55 NRC at 336. Therefore,
NEI has not supported standing under the zone of interests of the AEA.

Finally, NEI's generalized grievance of “environmental impacts” due to interim storage of
spent nuclear fuel is an “assertion[ ] of broad public interest,” which “do[es] not establish the
particularized interest necessary for participation by an individual or group in agency
adjudicatory processes.” See Three Mile Island, CLI-83-25, 18 NRC at 332. NEI has not
particularized a specific environmental injury that its members might sustain as a direct
impact of the construction authorization proceeding. NEI has not alleged any distinct
environmental harm or cognizable interest under the governing statute, NEPA. Therefore,
NEI has not supported standing under NEPA.

For these reasons, NEI has not asserted the appropriate health, safety, or environmental
interests sufficient to support standing in an NRC proceeding. Accordingly, the NRC Staff
opposes NEI's representational standing.

ii. Discretionary Intervention

NEI also argues that if it is not granted standing as a matter of right, it should be granted
discretionary intervention. NEI Petition at 7. As discussed below, the NRC staff opposes the
grant of discretionary intervention to NEI. In determining whether discretionary intervention
should be permitted, the Commission has indicated that the licensing boards should be
guided by the following factors:

(1) [W]eighing in favor of allowing intervention --

(i) The extent to which the requestor’s/petitioner's participation
may reasonably be expected to assist in developing a sound
record;

(i) The nature and extent of the requestor’s/petitioner's
property, financial or other interest in the proceeding; and

(iii) The possible effect of any order which may be entered in
the proceeding on the requestor’s/petitioner's interest;

(2) [W]eighing against allowing intervention --
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(i) The availability = of  other means  whereby
requestor’s/petitioner's interest will be protected;

(i) The extent to which the requestor’s/petitioner's interest will
be represented by existing parties; and

(iii) The extent to which requestor’'s/petitioner's participation will
inappropriately broaden the issues or delay the proceeding.

10 C.F.R. § 2.309(e); Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 &
2), CLI-76-27, 4 NRC 610, 616 (1976). The Commission has noted that “discretionary
intervention is an extraordinary procedure, and will not be allowed unless there are
compelling factors in favor of such intervention.” Final Rule, “Changes to Adjudicatory
Process,” 69 Fed. Reg. 2182, 2201 (Jan. 14, 2004). Of the six factors, the primary
consideration is whether the petitioner has demonstrated the capability and willingness to
contribute to the development of the evidentiary record. See 69 Fed. Reg. at 2201; Pebble
Springs, CLI-76-27, 4 NRC at 617; General Public Utilities Nuclear Corp. (Oyster Creek
Nuclear Generating Station), LBP- 96-23, 44 NRC 143, 160 (1996). The petitioner should
“show [a] significant ability to contribute on substantial issues of law or fact which will not
otherwise be properly raised or presented . . . .” Pebble Springs, CLI-76-27, 4 NRC at 617.
Although NEI maintains that its experts on repository safety “will provide direct, substantive

expertise” “in the areas where NEI seeks to participate,” NEI Petition at 7, NEI has not
demonstrated that only its experts, and not the experts of admitted parties, would be able to
properly raise or present the issues in the proceeding. For the second factor, the nature and
extent of the petitioner’s interests, NEI reiterated essentially the same interests it espoused
in its petition for standing as a matter of right. /d. at 8. Interests which do not establish a
right to intervention because they are not within the zone of interests to be protected by the
Commission should not be considered as positive factors for the purposes of granting

discretionary intervention. Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),

LBP-78-11, 7 NRC 381, 388, affd, ALAB-470, 7 NRC 473 (1978). For the third factor, the
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possible effect of an order on the petitioner’s interests, as members of the nuclear industry,
NEI asserts that it is self-evident that any decision in the construction authorization
proceeding will directly and substantially impact NEI's members. NEI Petition at 8.

However, as discussed above, NEI's interests are not within the zone of interests to be
protected by the Commission in this proceeding, and therefore this vague assertion of an
impact on the nuclear industry does not weigh in favor of NEI’s intervention. See Enrico
Fermi, LBP-78-11, 7 NRC at 388.

The factors weighing against intervention also do not balance in NEI's favor. The
most important factor weighing against discretionary intervention is the third factor, the
potential to inappropriately broaden or delay the proceeding. See 69 Fed. Reg. at 2201.
Although NEI has expressed an interest in expediting the proceeding, see NEI Petition at 8,
NEI ultimately supports the grant of a construction authorization to DOE, but then takes issue
with DOE’s purported “over-conservatism” in its LA. See id. at 1, 4-5. Litigation of NEI's
contentions would inappropriately broaden or delay the proceeding when both DOE and NEI
support grant of the construction authorization. Another factor weighing against intervention
is the fact that both DOE and NEI support the construction authorization. See 10 C.F.R.

§ 2.309(e)(2)(ii). Even though NEI asserts that its interests and DOE’s interests “are not
identical,” NEI Petition at 8, in its defense for this criterion, NEI states that “[n]o party other
than DOE will support the project and demonstrate its acceptability with the same vigor and
technical expertise as would NEL.” [/d. It can then be inferred that NEI's interests, even if “not
identical” to DOE’s, “will be represented by [an] existing part[y]” to some large extent. See
10 C.F.R. § 2.309(e)(2)(ii). Along these lines, NEI's interests, to support the construction
authorization, also “will be protected” to some large extent by DOE in this proceeding. See
10 C.F.R. § 2.309(e)(2)(i). Therefore, NEI has not met its burden of demonstrating that it
should be granted discretionary intervention in this proceeding. Accordingly, for all of the

foregoing reasons, the NRC staff opposes discretionary intervention by NEI.
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2. Petitioners That Have Demonstrated Standing

a. California
The NRC Staff does not oppose California’s standing to intervene in this proceeding
based on California’s argument of threatened harm “posed by the migration of radioactive

material from the repository into California’s groundwater.” CAL Petition at 9.

b. Clark County, Nevada

As an “affected unit of local government,” Clark County need not address the issue of

standing. High Level Waste Repository, CLI-08-25, 68 NRC at __ (slip op. at 7-8).

C. Inyo County, California

As an “affected unit of local government,” Inyo County need not address the issue of

standing. /d.

d. Nevada
Pursuant to 10 C.F.R. § 2.309(d)(2)(iii), the State of Nevada need not address the issue

of standing because Yucca Mountain is located within the State’s boundaries. Id. at 7.

e. Nevada Counties of Churchill, Esmeralda, Lander and Mineral

As “affected units of local government,” the Nevada Counties of Churchill, Esmeralda,

Lander and Mineral need not address the issue of standing. /d. at 7-8.

f. Nye County, Nevada

Pursuant to 10 C.F.R. § 2.309(d)(2)(iii), Nye County need not address the issue of

standing because Yucca Mountain is located within the County’s boundaries. /d. at 7.

g. Timbisha Shoshone Tribe

Pursuant to the Commission’s Notice of Hearing, the Timbisha Shoshone Tribe (Tribe),

because of its status as an affected Federally-recognized Indian Tribe, does not need to
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address standing requirements in its petition to intervene. /d. However, two separate
petitions to intervene, one by Darcie Houck (TIM Petition), Esq. and one by Joe Kennedy
(TOP Petition), were filed on behalf of the Tribe. Timbisha Shoshone Tribe's Petition for
Leave to Intervene in the Hearing, Dec. 22, 2008 (TIM Petition), at 2-4; Timbisha Shoshone
Yucca Mountain Oversight Program Non-Profit Corporation Petition to Intervene as a Full
Party, Dec. 22, 2008 (TOP Petition), at 3-4. Each petitioner bases its standing argument on
the assertion that it represents the Timbisha Shoshone Tribe.

There is evidence of significant conflict between the two Petitioners as to who is the
rightful Tribal leader. For this reason, identifying the authorized representative of the Tribe
for the purpose of this proceeding is difficult without additional supporting evidence from the
Petitioners themselves. In a letter dated February 29, 2008, the Bureau of Indian Affairs,
Central California Agency (BIA), recognized Joe Kennedy as Chairman of the Timbisha
Shoshone Tribal Council. Letter from Troy Burdick, Superintendent, Bureau of Indian Affairs,
Central California Agency, to Joe Kennedy, Timbisha Shoshone Tribe (Feb. 29, 2008).
However, in a letter dated October 17, 2008, BIA recognized actions taken during a
September 20, 2008 General Council meeting that removed Joe Kennedy as Tribal
Chairman and recognized George Gholson as the new Chairman. BIA clarified, in a letter
dated November 10, 2008, that decisions to acknowledge Tribal action are not final for the
Department of Interior until the opportunity for appeal is exhausted, and since there is an
outstanding appeal, BIA continued "to recognize Mr. Kennedy and Mr. Beaman and the
Tribal Council seated prior to January 20, 2008" (the February 29, 2008 BIA letter recognized
the results of a January 20™ meeting) for government-to-government purposes. This letter
also acknowledged that the decision in the October 17, 2008 letter was also subject to
appeal. On November 13, 2008, the Timbisha Tribal Council chaired by Mr. Kennedy filed a
notice of appeal of BIA’s October 17, 2008 decision that recognized George Gholson as the

new Chairman. Letter from Troy Burdick, Superintendent, Bureau of Indian Affairs, Central
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California Agency, to Joe Kennedy, Timbisha Shoshone Tribe and George Gholson (Oct. 17,
2008). Copies of these letters are attached hereto as Attachment A, Tribal Representation
Letters.

On December 4, 2008, the Regional Director of the Bureau of Indian Affairs, Pacific
Regional Office affirmed the BIA decision of October 17, 2008. Letter from Dale Morris,
Regional Director, Bureau of Indian Affairs, Pacific Regional Office, to John Peebles, Esq.,
Fredericks Peebles & Morgan LLP, Judith A. Shapiro, Esq., Attorney for Appellants, and
Darcie Houck, Esq., Fredericks Peebles & Morgan LLP (Dec. 4, 2008). This December 4,
2008 decision recognized the Tribal Council as established during the September 20, 2008
meeting with Mr. Gholson as Tribal Chairman. Furthermore, this decision was made
effective immediately, but could be appealed to the Interior Board of Indian Appeal within 30
days of receipt of the decision. The Staff is not aware of whether such an appeal has been
filed. However, on December 17, 2008, the Timbisha Shoshone Tribe as represented by the
Tribal Council chaired by Joe Kennedy (Tribe as represented by Joe Kennedy), filed a
complaint for declaratory and injunctive relief in the United States District Court for the
Eastern District of California seeking review of the December 4, 2008 decision of the
Regional Director of the Bureau of Indian Affairs. Complaint for Declaratory and Injunctive
Relief, Timbisha Shoshone Tribe v. Kempthorne, No. 2:08-cv-03060-MCE-DAD (E.D. Cal.
Dec. 17, 2008). On December 19, 2008, the Tribe as represented by Joe Kennedy, filed a
motion for a temporary restraining order and preliminary injunction seeking to enjoin the
implementation of the December 4, 2008 decision of the Regional Director of the Bureau of
Indian Affairs. Ex Parte Application for Temporary Restraining Order and Preliminary
Injunction on Shortened Time, Timbisha Shoshone Tribe v. Kempthorne, No. 2:08-cv-03060-
MCE-DAD (E.D. Cal. Dec. 19, 2008). The supporting memorandum contains exhibits which
include the letters from the Bureau of Indian Affairs referenced by the Staff. Memorandum of

Points and Authorities in Support of Application for Temporary Restraining Order and
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Preliminary Injunction, Timbisha Shoshone Tribe v. Kempthorne, No. 2:08-cv-03060-MCE-
DAD (E.D. Cal. Dec. 19, 2008). The application for a temporary restraining order was denied
on December 23, 2008, and the motion for a preliminary injunction was withdrawn that same
day. Memorandum and Order, Timbisha Shoshone Tribe v. Kempthorne, No. 2:08-cv-
03060-MCE-DAD (E.D. Cal. Dec. 23, 2008); Notice of Withdrawal of Motion for PI, Timbisha
Shoshone Tribe v. Kempthorne, No. 2:08-cv-03060-MCE-DAD (E.D. Cal. Dec. 23, 2008).
However, as of February 3, 2009, the complaint is still pending.

In light of the apparent recent leadership disputes between the Petitioners, and the two
separate petitions received by the NRC, the NRC Staff submits that each petitioner should
be required to specifically establish its authorization to represent the Tribe or address
whether it, as a non-governmental entity, meets the NRC’s standing requirements. See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-00-5, 51 NRC 90,

98 (2000) (“The petitioners bear the burden to allege facts sufficient to establish standing.”).

h. White Pine County, Nevada

As an “affected unit of local government,” White Pine County need not address the issue

of standing. High Level Waste Repository, CLI-08-25, 68 NRC at _ (slip op. at 7-8).

IR Interested Governmental Participants

A. Eureka County, Nevada

The Staff does not object to the participation of Eureka County, an “affected unit of local

government,” as an interested governmental participant pursuant to 10 C.F.R. § 2.315(c).

B. Lincoln County, Nevada

The Staff does not object to the participation of Lincoln County, an “affected unit of local

government,” as an interested governmental participant pursuant to 10 C.F.R. § 2.315(c).
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V. Compliance with 10 C.F.R. § 2.1003

Pursuant to 10 C.F.R. § 2.1012(b)(1), a petitioner, including a potential party given
access to the Licensing Support Network (LSN), may not be granted party status under
10 C.F.R. § 2.309 or status as an interested governmental participant under § 2.315, if it
cannot demonstrate substantial and timely compliance with the requirements of § 2.1003 at
the time it requests participation in the HLW proceeding under § 2.309 or § 2.315. See also
High Level Waste Repository, CLI-08-25, 68 NRC at __ (slip op. at 4). Section 2.1003
requires each potential party, interested government participant, and party to certify, in
compliance with procedures implemented under § 2.1009, that it has made its documentary
material available on the LSN. Pursuant to § 2.1009(b), this certification must be made to
the Pre-License Application Presiding Officer (PAPO). In addition, a petitioner will not be
found to be in substantial and timely compliance unless the petitioner complies with all of the
PAPQ’s orders regarding electronic availability of documents. High Level Waste Repository,
CLI-08-25, 68 NRC at _ (slip op. at 4).

A person denied party or interested governmental participant status pursuant to
§ 2.1012(b)(1) may request such status upon a showing of subsequent compliance with the
requirements of § 2.1003. /d. at 4 n.1; see also Submission and Management of Records
and Documents Related to the Licensing of a Geologic Repository for the Disposal of High-
Level Radioactive Waste, 54 Fed. Reg. 14,925, 14,937 (April 14, 1989) (A person denied
such status “may later come into compliance and be admitted to the hearing, assuming they
meet all the requirements in § 2.1014 or 10 CFR 2.715(c) [currently 2.309 or 2.315(c)] for
admission.”). However, any such a party or interested governmental participant
subsequently admitted into the proceeding must take the proceeding as they find it and the
proceeding shall not be delayed in order to accommodate any such party. See High Level
Waste Repository, CLI-08-25, 68 NRC at __ (slip op. at 4 n.1); see also 54 Fed. Reg. at

14,937.
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As of the last day to file requests for hearings, December 22, 2008, all but two of the
petitioners have certified, pursuant to 10 C.F.R. § 2.1003 that they have made their
documentary material available on the LSN. The Caliente Hot Springs Resort has never
made any documentary material available on the LSN and, it has never participated in any
manner or to any extent, not even minimally, in the pre-license application phase of the
proceeding. The Resort, even if found to have standing and to have proffered an admissible
contention, should not be granted party status until it can demonstrate compliance with the
requirements of § 2.1003.

Further, the Staff is not aware that the Timbisha Shoshone Tribe (TIM) has filed a
certification to the PAPO that it has made its documentary material available on the LSN,
although the Staff is aware that TIM has made documentary material available on the LSN.
TIM should be required to file a certification of compliance with section 2.1003 before it is
permitted to participate in this proceeding, in the event that its petition is found to be

otherwise in compliance with section 2.309.

V. Petitioners’ Proffered Contentions
A. Legal Standards for Admissibility of Contentions
1. General Requirements for Admissibility

The legal requirements governing the admissibility of contentions are well established,
and are set forth in the Commission’s Rules of Practice at 10 C.F.R. § 2.309(f)(1). To be
admitted, a contention must satisfy the following requirements:

(i) Provide a specific statement of the issue of law or fact to be
raised or controverted;

(i) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the
scope of the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to
the findings the NRC must make to support the action that is involved in the
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proceeding;
(v) Provide a concise statement of the alleged facts or expert
opinions which support the requestor's/petitioner's position on the issue and
on which the petitioner intends to rely at hearing, together with references
to the specific sources and documents on which the requestor/petitioner
intends to rely to support its position on the issue; [and]
(vi) . . . [P]rovide sufficient information to show that a genuine
dispute exists with the applicant/licensee on a material issue of law or fact.
This information must include references to specific portions of the
application (including the applicant's environmental report and safety
report) that the petitioner disputes and the supporting reasons for each
dispute, or, if the petitioner believes that the application fails to contain
information on a relevant matter as required by law, the identification of
each failure and the supporting reasons for the petitioner’s belief].]
10 C.F.R. § 2.309(f)(1). Failure to comply with any one of the 10 C.F.R. § 2.309(f)(1)
requirements is grounds for dismissal of the contention. Changes to Adjudicatory Process,
69 Fed. Reg. 2,182, 2,221 (Jan. 14, 2004); see also Private Fuel Storage, LLC (Independent
Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999).

It is well established that the purpose of the contention rule is to “focus litigation on
concrete issues and result in a clearer and more focused record for decision.” 69 Fed. Reg.
at 2,202; see also Vermont Yankee Nuclear Power Corp v. NRDC, 435 U.S. 519, 553-54
(1978). The Commission has stated that it “should not have to expend resources to support
the hearing process unless there is an issue that is appropriate for, and susceptible to,
resolution in an NRC hearing.” 69 Fed. Reg. at 2202.

The Commission has also noted that the “contention rule is strict by design.” Dominion
Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC
349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002). Strict adherence to
these requirements serves (1) to focus the proceeding “on real disputes susceptible of
resolution in an adjudication”; (2) to put other parties sufficiently on notice of the issues “and

thus give[s] them a good idea of the claims they will be either supporting or opposing”; and

(3) to assure that the hearing process is “triggered only by those able to proffer at least some
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minimal factual and legal foundation in support of their contentions.” Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 334 (1999).

Similarly, long-standing Commission precedent establishes that contentions may only be
admitted in an NRC licensing proceeding if they fall within the scope of issues set forth in the
Federal Register notice of hearing and comply with the requirements of former § 2.714(b)
(subsequently restated in § 2.309(f)), and applicable Commission case law. See, e.g., Public
Service Co. of Indiana, Inc. (Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-316,
3 NRC 167, 170-71 (1976); Arizona Public Service Co. (Palo Verde Nuclear Generating
Station, Units 1, 2, & 3), LBP-91-19, 33 NRC 397, 400 (1991). In addition to the requirements
set out above, “no rule or regulation of the Commission . . . is subject to attack . . . in any
adjudicatory proceeding.” 10 C.F.R. § 2.335(a); see also Dominion Nuclear Connecticut, Inc.

(Millstone Nuclear Power Station, Unit 2), CLI-03-14, 58 NRC 207, 218 (2003).

2. Individual Admissibility Requirements

Commission case law and rulings from the Advisory Pre-license Application Presiding
Officer (“APAPQO”) Board’'s case management order on contentions requirements, U.S. Dep't
of Energy (High-Level Waste Repository), LBP-08-10, 67 NRC 450 (2008), provide additional

guidance on the individual contention admissibility requirements.

a. Specific Statement of the Legal or Factual Issue

An admissible contention must provide a specific statement of the legal or factual issue
sought to be raised. 10 C.F.R. § 2.309(f)(1)(i). The APAPO Board emphasized that
“potential parties shall also strive to frame narrow, single-issue contentions.” High-Level
Waste Repository, LBP-08-10, 67 NRC at 454. Although single-issue contentions may
result in an overall greater number of contentions and some duplication, contentions should

be specific enough “to define the relevant issues for eventual rulings on the merits, and not
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require the parties or licensing boards to devote substantial resources to narrow or clarify

them.” Id.

b. Brief Explanation of the Basis for the Contention

An admissible contention must provide a brief explanation of the basis for the contention,
“‘indicating the potential validity of the contention.” 10 C.F.R. § 2.309(f)(1)(ii); Rules of
Practice for Domestic Licensing Proceedings — Procedural Changes in the Hearing Process,
54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989). The brief explanation also helps define the
scope of a contention. See Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2;
Catawba Nuclear Station, Units 1 & 2), CLI-02-28, 56 NRC 373, 379 (2002). The basis of a
contention must be set forth with reasonable specificity “to put the other parties on notice as
to what issues they will have to defend against or opposed.” Public Service Co. of New
Hampshire (Seabrook Station, Units 1 & 2), ALAB-899, 28 NRC 93, 97 (1988), aff'd sub nom.

Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (1991).

C. Within the Scope of the Proceeding

An admissible contention requires a showing that “the issue raised is within the scope of
the proceeding.” 10 C.F.R. § 2.309(f)(1)(iii). The scope of an NRC adjudicatory proceeding
is defined by the Commission in its initial hearing notice and order. Duke Power Co.
(Catawba Nuclear Station, Units 1 & 2), ALAB-825, 22 NRC 785, 790-91 (1985); PPL
Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-10, 66 NRC
1, 23 (2007). A licensing board “does not have the power to explore matters beyond those
which are embraced by the notice of hearing for the particular proceeding.” Portland General
Electric Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289-90 n.6 (1979). Therefore,
contentions outside of the prescribed scope of the proceeding must be inadmissible.

The scope of the proceeding on DOE’s Application to seek a construction authorization
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for a geologic repository at a geologic repository operations area at Yucca Mountain is
limited to contested safety, security, or technical issues. High-Level Waste Repository,
CLI-08-25, 67 NRC at __ (slip op. at 9). The Commission’s regulations in 10 C.F.R. Part 63
and the environmental regulations related to a construction authorization for a geologic
repository under 10 C.F.R. Part 51 detail the specific matters that must be considered for the
construction authorization to be granted. The failure of a proposed contention to
demonstrate that an issue is within the scope of a proceeding is grounds for its dismissal.

69 Fed. Reg. at 2221; PFS, CLI-99-10, 49 NRC at 325.

d. Materiality

An admissible contention must assert an issue of law or fact that is “material to the
findings the NRC must make to support the action that is involved in the proceeding.”
10 C.F.R. § 2.309(f)(1)(iv). Thatis, the petitioner must show that the issue of the contention
would impact the grant or denial of the pending construction authorization. See Rules of
Practice for Domestic Licensing Proceedings-Procedural Changes in the Hearing Process,
54 Fed. Reg. 33,163, 33, 172 (Aug. 11, 1989)). The APAPO Board stated that this “requires
citation to a statute or regulation that, explicitly or implicitly, has not been satisfied by reason
of the issue raised in the contention.” High-Level Waste Repository, LBP-08-10, 67 NRC at

450, 455.

e. Concise Statement of Supporting Facts or Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). The petitioner must meet its burden of

presenting factual information and expert opinion necessary to support its contention
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adequately. See Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units
1, 2, & 3), CLI-91-12, 34 NRC 149, 155. The APAPO Board stated that the “references”
should “be as specific as reasonably possible.” High-Level Waste Repository, LBP-08-10, 67
NRC at 450, 455. A “mere ‘notice pleading’ is insufficient” and the petitioner shall set forth
the significance of each of its supporting references. Fansteel, Inc. (Muskogee, Oklahoma

Site), CLI-03-13, 58 NRC 195, 203 (2003) (citation omitted).

f. Genuine Dispute Regarding the Application

An admissible contention must show that a “genuine dispute exists with the
applicant/licensee on a material issue of law or fact”, identify either specific portions of, or
alleged omissions from the application, and provide supporting reasons for the petitioner’s
position. 10 C.F.R. § 2.309(f)(1)(vi). A petitioner must submit more than "'bald or conclusory
allegation[s]' of a dispute with the applicant," but instead "must 'read the pertinent portions of
the license application . . . and . . . state the applicant's position and the petitioner's opposing
view." Millstone, CLI-01-24, 54 NRC at 358 (citing Rules of Practice for Domestic Licensing
Proceedings — Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,170-71
(Aug. 11, 1989)). A contention that does not directly controvert a specific portion of the
application, or identify specific additional information that the petitioner alleges was
improperly omitted must be dismissed. See Sacramento Municipal Ultility District (Rancho
Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48 (1992), review declined,

CLI-94-2, 39 NRC 91 (1994).

B. Petitioners’ Proffered Contentions

1. Opposed Contentions

a. Safety Contentions
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4ANC-SAFETY-1 - INSUFFICIENT ANALYSIS IN THE LICENSE APPLICATION AND SAR
OF TRANSPORTATION CONTAINER USAGE AND CORRELATING IMPACTS ON
WORKER SAFETY

The Department of Energy (DOE) is required to include, in the
Safety Analysis Report (SAR), a description of the "processes"
of the site that might affect the design of the geologic repository
operations area and performance of the geologic repository.
10 C.F.R. § 63.21(c)(l) (2008). The type of container DOE will
receive at the repository and the resulting impact of that
shipping container selection on Repository worker safety is one
such "process" DOE must analyze in the SAR. The Nuclear
Regulatory Commission (NRC) may only authorize construction
of the repository at Yucca Mountain if there is "reasonable
assurance" that the radioactive material can be "received and
possessed in a geologic repository operations area...without
unreasonable risk to the health and safety of the public." 10
C.F.R. § 63.31(a)(3)(vi) (2008). In order to make such a
conclusion, the Commission shall consider whether "DOE's
proposed operating procedures to protect health and to
minimize danger to life or property are adequate." 10 C.F.R. §
63.31(a)(3)(vi) (2008). Thus, NRC should consider the impacts
on worker safety resulting from an accurate estimate of the
type and number of canisters used to ship SNF to the
repository.

4NC Petition at 29. The Four Nevada Counties allege that it is likely that Yucca Mountain will
receive spent nuclear fuel (SNF) in Transportation, Aging, and Disposal canisters (TADs) in a
significantly smaller percentage than the 90 percent of SNF in TADS contemplated by the
license application. /d. The Four Nevada Counties argue that DOE has not adequately
addressed the “process” of the type of shipping container DOE will receive at the repository

and the impacts of that selection on worker safety. /d.

Staff Response

The Staff opposes the admission of 4ANC-SAFETY-1 because it: (a) does not raise an
issue within the scope of the proceeding; and (b) does not demonstrate that the issue is
material to the findings the NRC must make to support the action involved in the proceeding.

See 10 C.F.R. § 2.309(f)(1)(iii) and (iv).



-41 -

10 C.F.R. § 2.309(f)(1)(iii): Within the Scope of the Proceeding

The Four Nevada Counties question whether the license application’s design for the
surface facilities that is based on a 90 percent TAD canistered approach for handling
commercial SNF is realistic, speculate that the repository will likely receive a smaller
percentage of TADs than accounted for in the license application, and express concerns
about uncertainties regarding the use of TADs, such as who will purchase TADs and whether
commercial generators will repackage fuel. 4NC Petition at 30-31. According to its SAR,
DOE expects to receive 90 percent of commercial SNF in TAD canisters that have been
loaded, sealed, internally dried, and inserted by the commercial nuclear utilities. SAR
Section 1.2.1.1 at 1.2.1-2; SAR Section 1.2.1.1.2 at 1.2.1-4. DOE expects the remaining 10
percent of commercial SNF that is in a dual-purpose canister or uncanistered to be
transferred into a TAD canister in the Wet Handling Facility at Yucca Mountain. SAR Section
1.2.1.1.2 at 1.2.1-4. The Staff reviews what DOE proposes in its license application. See 10
C.F.R. § 63.31. Any changes DOE may make to its SAR will be governed by the procedures
set forth in 10 C.F.R. § 63.44. If the Four Nevada Counties’ prediction comes true and less
than 90 percent of commercial SNF is received at Yucca Mountain in TADs, the NRC would
expect DOE to comply with the requirements of 10 C.F.R. § 63.44. Consequently,
4NC-SAFETY-1 is outside the scope of this proceeding and should not be admitted.

10 C.F.R. § 2.309(f)(1)(iv): Materiality

In its license application, DOE proposed a surface facilities design based on receiving 90
percent of commercial SNF in TADs. SAR Section 1.2.1.1.2 at 1.2.1-4. As discussed above,
the Four Nevada Counties’ argument based on speculation that future operation will be
different from what is contained in the license application is therefore not material to the
findings the NRC must make to support the action involved in this proceeding, i.e. to grant or
deny the construction authorization based on the license application submitted by DOE. See

10 C.F.R. § 2.309(f)(1)(iv). Therefore, the Staff opposes the admission of 4ANC-SAFETY-1
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as it does not satisfy all of the requirements contained in 10 C.F.R. § 2.309(f)(1).



-43 -

CLK-SAFETY-001 — THE DOE’S INADEQUATE TREATMENT OF UNCERTAINTY

Treatment of uncertainty in the Safety Analysis Report (“SAR”)
is neither complete, integrated, nor unbiased. Three important
sources of uncertainty that impact the SAR results — data
assumptions, model assumptions, and methods assumptions —
appear in the SAR primarily as assumptions, screening
"analyses," and claims of conservatism, presented without
associated technical bases. As a result, risk could be much
higher than calculated. The DOE’s evaluation of risk is
therefore unreliable and fails to comply with the safety
requirements of 10 CFR Part 63.

CLK Petition at 3. Clark County argues that the treatment of uncertainty in the entire Safety
Analysis Report (SAR), both preclosure and postclosure is inadequate. Specifically Clark
County argues that DOE’s omission in its preclosure analysis of justifications for many
assumptions, screening analyses and claims of conservatism renders the results of the
analysis unreliable. /d. In the postclosure portion of the SAR, Clark County argues that

DOE'’s treatment of uncertainty is inadequate. /d. at 4.

Staff Response

As discussed below, however, Clark County’s contention is not supported by facts or
expert opinion as required by 10 C.F.R. § 2.309(f)(1)(v). Further, Clark County fails to
demonstrate that a genuine dispute exists with the applicant on a material issue of law or
fact. See 10 C.F.R. § 2.309(f)(1)(vi). Accordingly, CLK-SAFETY-001 should be rejected.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

Section 2.309(f)(1)(v) requires that a contention be supported by a concise statement of
facts or expert opinion. However, even if a contention references an expert opinion, that
expert must still provide the basis or explanation for that opinion. See USEC Inc. (American
Centrifuge Plant), CLI-06-10, 63 NRC 451, 472 (2006). As an initial matter, Clark County
states that DOE’s assessment of risk is difficult to evaluate and that it is not possible for

Clark County to identify all the cases of DOE’s inadequate treatment of uncertainty. CLK
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Petition at 8, 10-11. Clark County refers to the examples listed in Table 1. /d. at 11.

However, none of the examples provided in Table 1 alleged to demonstrate DOE’s
inadequate treatment of uncertainty are supported by fact, documents, or expert opinions.
Many of the examples in Table 1 reference the findings of other organizations, such as the
Independent Performance Assessment Review (IPAR) Panel, the Nuclear Waste Technical
Review Board (NWTRB) and the NRC Staff to support Clark County’s assertions regarding
the inadequacies of the application. See id. at 12-21. Other examples have no specific
references, although Clark County did attach an affidavit from Dr. Dennis C. Bley. CLK
Petition, Attachment 4. Dr. Bley states that he adopts as his own “the opinions and
statement expressed in contention CLK-SAFETY-001.” Declaration of Dennis Bley, 3. The
Staff, therefore, assumes that for those assertions made in Table 1 that are not otherwise
supported are the opinions of Dr. Bley.

None of the examples cited by Clark County in its table provide any explanation for the
basis of its assertion that DOE inappropriately considered risk in either its preclosure or
postclosure analyses. Many of the statements in the table simply question whether there is
data or a model to support an assertion in the SAR, without explaining why the questioned

assumptions are inadequate. For example, under “Data Assumptions,” “Unjustified
Assumptions,” item 1.1.3 notes that the analysis supporting SAR Section 1.6.3.4.1 provides
no basis for the claim that all midair collisions and flights into terrain occur during
maneuvering. /d. at 13. However, other than asking “Does data or a model support this?”
Clark County fails to specify why DOE’s assumption is not valid. See also items 1.1.2; 1.1.4,
atid. In another item in Table 1, Dr. Bley states that DOE needs to explain assertions
regarding the assumptions used in an evaluation of drip shield and waste package early
failure. Seeitem 2.3.3, CLK Petition at 17. But there is no explanation of how or why DOE’s

assumptions are inadequate. These statements, even if supported by an expert, are

insufficient to demonstrate a genuine dispute with the application. Commission case law
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requires an expert to explain the basis for his or her opinion. Mere conclusory statements or
bald assertions are inadequate. USEC Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC
451, 472 (2006) (“[A]n expert opinion that merely states a conclusion (e.g., the application is
‘deficient,” ‘inadequate,’ or ‘wrong’) without providing a reasoned basis or explanation for that
conclusion is inadequate.”) (citations omitted). None of the items discussed in Table 1
provide an explanation of the basis of the expert’s conclusion. Accordingly, CLK-SAFETY-
001 should be rejected for failure to meet 10 C.F.R. § 2.309(f)(1)(v).

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. Under the pleading criterion set forth in
10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute exists with
respect to a material issue of law or fact. “The intervenor must do more than submit ‘bald or
conclusory allegation[s] of a dispute with the applicant...He or she must read the pertinent
portions of the license application, including the Safety Analysis Report and the
Environmental Report, state the applicant's position and the petitioner's opposing view.”
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-01-
24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002) (citation
omitted). See also PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 &
2 ), LBP-07-10, 66 NRC 1, 24 (2007) (“Any contention that fails directly to controvert the
application or that mistakenly asserts the application does not address a relevant issue can
be dismissed.”)

Clark County only briefly addresses the requirements of section 2.309(f)(1)(vi). Clark
County asserts that, as discussed in section 5 of its contention, the LA does not comply with
10 C.F.R. sections 63.111, 63.113 and 63.114. CLK Petition at 22. In section 5 of its
contention Clark County asserts that “in an analysis that seeks to quantify all events with

probabilities greater than 1 chance in 10,000 over 10,000 years (1 x 10 per year),
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uncertainty is the key to an adequate analysis; it must be thoroughly treated, allowing for the
wide variety of possible futures as well as uncertainty in underlying assumptions, models and
data.” CLK Petition at 8. To the extent that Clark County is asserting that DOE is required to
quantify all events that have probabilities greater than 1 x 10 per year, Clark County
misunderstands the requirements of Part 63. Pursuant to 10 C.F.R. § 63.342, DOE need not
evaluate the impacts of any event, even if it meets the threshold probability of 1 x 1078, if the
results of the performance assessments would not be changed significantly. Thus, DOE is
not required to quantify all events as Clark County appears to assert.

The only other statement Clark County makes to meet this criterion is that the failure to
address uncertainty could lead to an underestimation of risk to the workers in the preclosure
analysis and to an underestimation of the consequences of postclosure radioactive releases
which could have economic and social impacts to the residents of Clark County. CLK
Petition at 22. This assertion is inadequate as Clark County does not reference any specific
section of the SAR with which it claims to have a dispute. See 10 C.F.R. § 2.309(f)(1)(vi)
(requiring specific references to those portions of the application with which the petitioner
alleges a dispute). Further, many of the issues raised by Clark County have, in fact, been
addressed by DOE in the SAR. None of the examples provided in by Clark County in Table
1 demonstrate that the alleged deficiencies in DOE’s analyses would have any effect on
DOE'’s analyses and, thus, do not raise a dispute on a material issue.

” W«

For example, on Table 1 under “Model Assumptions,” “Unjustified Assumptions,” Clark
County identifies issues associated with dust deliquesance as it would have an effect on
localized corrosion. CLK Petition at 14-16. Based on examples of where outside
organizations had questions on this issue, Clark County asserts that “an objective treatment
of uncertainty is needed.” CLK Petition at 16. However, DOE discusses localized corrosion

in the SAR, including dust deliquesance, and Clark County fails to raise any dispute with

respect to this discussion. See SAR at 2.3.6-41. In another example Clark county states
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“We have not found that the effects of stresses introduced during handling mishaps are
considered in the SAR.” Item 2.2.2, CLK Petition at 16. However, DOE has addressed this
issue in section 2.3.6 of the SAR. SAR at 2.3.6-60. See also item 2.3.2, CLK Petition at 16,
failing to recognize that the SAR does discuss how commercial spent fuel bounds the results
of Naval fuel (SAR at 2.4-541, 542); item 2.3.3, CLK Petition at 17, failing to recognize that
the SAR does address early failure scenarios for the drip shield (SAR at 2.3.6-14, 15).

Clark County’s references to Staff RAls, the IPAR Panel, and the NWTRB also do not
indicate that a genuine dispute exists with the LA. Turning first to Clark County’s reliance on
the Staff's RAls, (see Clark County Petition at 9, 10), it is well settled in Commission
proceedings that mere reference to Staff RAls is insufficient to demonstrate a genuine
dispute on a material issue of law or fact with the applicant. Duke Energy Corp. (Oconee
Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 336-37 (1999). In Oconee the
Commission stated that “Petitioners seeking to litigate contentions must do more than attach
a list of RAls and declare an application ‘incomplete.’ It is their job to review the application
and to identify what deficiencies exist and explain why the deficiencies raise material safety
concerns.” Id. at 337 (emphasis in the original). However, Clark County fails to explain how
or why the issues it raises demonstrate a genuine dispute with the applicant on a specific
portion of the application. Accordingly, to the extent that Clark County relies on the existence

of Staff RAIs to demonstrate inadequacies in the SAR, its contention should be rejected.
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Similarly Clark County’s references to the opinions of other outside organizations such as
the IPAR Panel and the NWTRB fail to demonstrate a genuine dispute with the applicant.
The Commission, in the Oconee proceeding, stated, in affirming the dismissal of a contention
based solely on Staff RAls, that “the petitioners did not posit any reason or support of their
own — no alleged facts and no expert opinions — to indicate that the application is materially
deficient.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC
328, 337 (1999) (emphasis added). Although here Clark County is not relying on Staff RAls,
the same concerns apply. Clark County does not posit any reason or support of its own (or
of its expert) to demonstrate that the application is materially deficient. Accordingly, Clark
County’s reliance on the opinions of the IPAR Panel and NWTRB does not support the
admission of this contention. Thus, for the reasons discussed above, CLK-SAFETY-001 fails

to meet the requirements of 10 C.F.R. §2.309(f)(1)(vi) and it should be rejected.
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CLK-SAFETY-002 - THE DOE’S FAILURE TO ANALYZE MISSILE TESTING

The SAR improperly failed to analyze the risks to the proposed

repository at Yucca Mountain associated with ground-to-ground

missile testing at the Nevada Test Site (“the NTS”).
CLK Petition at 23. Clark County alleges that SAR Section 1.6.3.4.1 improperly eliminated
analysis of ground-to-ground missile testing at the Nevada Test Site (NTS) because “there
are no final and definitive assurances or evidence that ground-to-ground missile testing at
the NTS will never again be conducted and never again pose a threat during the pre- or post-

closure periods.” CLK Petition at 23.

Staff Response

The Staff opposes the admissibility of CLK-SAFETY-002 because it fails to satisfy 10
C.F.R. § 2.309(f)(1)(vi) in that it does not establish a genuine dispute with DOE’s license
application. The Staff also objects, in part, to this contention because, to the extent it relies
on the joint statement of the Secretaries of Energy, Defense, and State, it does not satisfy 10
C.F.R § 2.309(f)(1)(v).

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

A petitioner must meet its burden of presenting factual information and expert opinion
necessary to support its contention adequately. See Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2, & 3), CLI-91-12, 34 NRC 149, 155 (1991). A “[m]ere
‘notice pleading’ is insufficient” and the petitioner shall set forth the significance of each of its
supporting references. Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195,
203 (2003) (internal citation omitted); see also Duke Energy Corp. (McGuire Nuclear Station,
Units 1 & 2, Catawba Nuclear Station, Units 1 & 2). LBP-02-4, 55 NRC 49, 66 (2002) (“Mere
reference to documents does not, however, provide an adequate basis for a contention.”)
(citing Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), CLI-98-

25, 48 NRC 325, 348 (1998)). Clark County fails to meet its burden of presenting supporting



-50 -
facts or expert opinion.

CLK-SAFETY-002 presents historical information about nuclear weapons testing in the
United States. See CLK Petition at 25-26. In addition, Clark County references a joint
statement issued in 2007 by the Secretaries of Energy, Defense, and State noting “that
delays in modernizing the nuclear weapons stockpile raise ‘the prospect of having to return
to underground nuclear testing to certify existing weapons.” Id. at 26 (emphasis added).
However, Clark County does not explain how the background information or joint statement
relates to the issue in the contention, which is a concern with ground-to-ground missile
testing at the Nevada Test Site. See id. at 23. Even if the United States were to conduct
nuclear testing in the future, such testing would be underground as the United States is a
party to a treaty that bans atmospheric nuclear weapons testing. See Treaty Banning
Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water, done Aug. 5,
1963, 14 U.S.T. 1313, 480 U.N.T.S. 43. Therefore, the joint statement and related
background information on nuclear weapons testing does not support the contention’s
apparent concern with above-ground missile testing. Consequently, this information does
not provide adequate supporting facts under 10 C.F.R. § 2.309(f)(1)(v).

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

A petitioner must show that a genuine dispute exists with the applicant on a material
issue of law or fact and include references to the specific portions of the application that the
petitioner disputes and the supporting reasons for each dispute. 10 C.F.R. § 2.309(f)(1)(vi).
Clark County only references SAR Section 1.6.3.4.1, which addresses the preclosure safety
analysis. However, Clark County asserts that DOE has failed to meet the postclosure
requirements. Clark Petition at 24-25 (citing 10 C.F.R. §§ 63.31(a)(2), 63.31(a)(3),
63.21(c)(9), 63.21(c)(15), 63.113, and 63.114). Because Clark County does not reference
anything in the postclosure portion of the license application or anything that demonstrates

how the analysis in SAR Section 1.6.3.4.1 is applicable to the postclosure period, the
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contention fails to demonstrate a genuine dispute on a material issue of law or fact with
respect to Clark County’s claim that the SAR improperly failed to analyze risks associated
with ground-to-ground missile testing during the postclosure period. Clark County also does
not explain how DOE’s analysis in a preclosure SAR section, 1.6.3.4.1, fails to comply with
these postclosure regulations. Therefore, Clark County has not alleged a genuine dispute on
a material issue of law or fact with respect to the pre-closure period. Consequently,
CLK-SAFETY-002 does not establish a genuine dispute on a material issue of fact or law
and should not be admitted. See 10 C.F.R. § 2.309(f)(1)(vi).

The Staff also notes that it issued a Request for Additional Information (RAI) on
November 18, 2008 asking DOE to justify its rationale for eliminating analysis of ground-to-
ground missile testing at the Nevada Test Site in SAR Section 1.6.3.4.1. See ADAMS
Accession Nos. ML083220989, ML083221004. On December 31, 2008, DOE responded to
this RAI. See ADAMS Accession Nos. ML090090034, ML090090035. To the extent this

response addresses the issue raised in CLK-SAFETY-002, the contention may be moot.
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CLK-SAFETY-003 - THE DOE MISCALCULATES BASALTIC MAGMA MELTING DEPTH

SAR Subsections 2.2.2.2.3.1, 2.3.11.2.2 and related sections,
which indicate the probability of igneous activity disrupting a
repository drift, underestimates that probability, likely by two or
more orders of magnitude, because it assumed incorrectly that
melting to produce basaltic magma will be in the shallow
lithospheric mantle and not in the deeper asthenosphere.

CLK Petition at 28. In this contention, which is virtually identical to NEV-SAFETY-150, Clark
County argues that basalt magma is produced in the asthenosphere, and not in the
lithosphere. Id. Clark County discusses studies that it asserts indicate that deep melting is
present in the Yucca Mountain area. /d. at 29-33. Clark County concludes that the
probability estimate for igneous events is based on where (i.e. at what depth) basalt magma
is produced, and because DOE did not use the correct depth, the probability estimate for
future igneous activity is incorrect. Id. at 34.

Staff Response

The Staff opposes the admission of CLK-SAFETY-003 as explained below.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). The petitioner must meet its burden of
presenting factual information and expert opinion necessary to support its contention
adequately. See Arizona Pub. Serv. Co. (Palo Verde Nuclear Generating Station, Units 1, 2,
& 3), CLI-91-12, 34 NRC 149, 155 (1991). The APAPO Board stated that the “references”
should “be as specific as reasonably possible.” U.S. Dep't of Energy (High-Level Waste
Repository), LBP-08-10, 67 NRC 450, 455 (2008). A “mere ‘notice pleading’ is insufficient”

and the petitioner shall set forth the significance of each of its supporting references.



-53-
Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003).

Clark County has not supported its assertion that DOE has underestimated the
probability of melting “likely by two or more orders of magnitude.” See CLK Petition at 34.
Clark County fails to demonstrate or explain how the arguments it makes and literature it
cites regarding whether deep melting or shallow melting occurred support an error by two or
more orders of magnitude for the probability estimate of igneous activity in DOE’s
application. See Clark Petition at 29-34.

Clark County provides an affidavit from Dr. Eugene |. Smith who simply states that the
opinions and statements expressed in contention CLK-SAFETY-003 are his own. CLK
Petition, Attachment 3, Affidavit of Eugene I. Smith. However, Dr. Smith does not provide
any further explanation to support the assertions contained in CLK-SAFETY-003. See id.
“An expert opinion that merely states a conclusion (e.g., the application is ‘deficient,’
‘inadequate,’ or ‘wrong’) without providing a reasoned basis or explanation for that
conclusion is inadequate because it deprives the Board of the ability to make the necessary,
reflective assessment of the opinion.” USEC, Inc. (American Centrifuge Plant), CLI-06-10,
63 NRC 451, 472 (2006) (citing Private Fuel Storage, L.L.C. (Independent Fuel Storage
Installation) LBP-98-7, 47 NRC 142, 181 (1998)). None of the information presented in the
contention estimates the probability of future activity based solely on the assumption of
deeper-mantle magma source regions. The County gives no explanation to support the
assertion that DOE’s probability estimate is inaccurate by two or more orders or magnitude.
See CLK Petition at 34. The assertion of the large change is therefore conclusory, and, thus
must be rejected. See USEC, CLI-06-10, 63 NRC at 472.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires

that the information include references to specific portions of the application that the
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petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). A contention that does not directly controvert
a specific portion of the application, or identify specific additional information that the
petitioner alleges was improperly omitted must be dismissed. See Sacramento Municipal
Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48
(1992), review declined, CLI-94-2, 39 NRC 91 (1994).

Clark County does not provide an analysis or reference that show how the issue of
contention would make a difference with respect to a finding of “reasonable expectation”
necessary to support the construction authorization under 10 C.F.R.§ 63.31(a)(2). Further,
Clark County has not shown how the contention would affect the repository postclosure
performance objectives of 10 C.F.R. § 63.113. For example, there is no showing that the
claimed error would cause the radiological exposures to the reasonably maximally exposed
individual (RMEI) to be exceeded, and thus § 63.113(b) to be violated. Thus Clark County
has not shown a material dispute with the application on a relevant issue. See 10 C.F.R.

§ 2.309(f)(1)(vi).

CLK-SAFETY-003 seeks to raise a dispute with SAR subsections 2.2.2.2.3.1, 2.3.11.2.2
and “related” sections. To the extent that Clark County seeks to raise an issue with a
“related” SAR subsection, the contention is inadmissible with respect to those unspecified
SAR sections. Here, because Clark County does not specify which other “related” sections
of the SAR it wishes to dispute, except for 2.3.11.2.2.5 (CLK Petition at 30), the contention
fails to meet criterion 6 with respect to those other unidentified sections. If Clark County
wished to raise an issue with another section in the SAR as part of the contention, it should
have identified those sections as well. The Staff and applicant should not have to guess
which sections Clark County believes are “related” to the named section. See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by the parties, to sift

through the parties' pleadings to uncover and resolve arguments not advanced by litigants
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themselves. The burden of setting forth a clear and coherent argument for standing and
intervention is on the petitioner.”). The Commission has also held that one of the purposes
of the contention rule is to put “other parties in the proceeding on notice of the petitioners'
specific grievances and thus give[ ] them a good idea of the claims they will be either
supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, & 3),
CLI-99-11, 49 NRC 328, 334 (1999). Because Clark County has not identified any additional
SAR sections which it disputes, if this contention is otherwise found to be admissible, it
should be limited to disputes to those specific sections of the SAR that were identified.

For all of the foregoing reasons, CLK-SAFETY-003 is inadmissible and should be

rejected.
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CLK-SAFETY-004 - THE DOE IGNORES THE TIME SPAN OF BASALTIC VOLCANISM

SAR Subsections 2.2.2.2.3.1, 2.3.11.2.2 and related sections,
which indicate the probability of igneous activity disrupting a
repository drift, underestimates that probability, likely by two or
more orders of magnitude, because the DOE ignored the entire
11 million year span of basaltic volcanism near Yucca
Mountain.

CLK Petition at 35. In support of the contention, which is virtually identical to NEV-SAFETY-
151, Clark County states that “DOE considered only the past 5 million years of the geologic
record.” Id. Clark County argues that during the past 11 million years, two “super-episodes”
of volcanism occurred, and the Lathrop Wells eruption 78,000 years ago represents the
beginning of a third “super-episode.” /d.

Staff Response

The Staff opposes admission of CLK-SAFETY-004 for the reasons given below.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). The petitioner must meet its burden of
presenting factual information and expert opinion necessary to support its contention
adequately. See Arizona Pub. Serv. Co. (Palo Verde Nuclear Generating Station, Units 1, 2,
& 3), CLI-91-12, 34 NRC 149, 155 (1991). The APAPO Board stated that the “references”
should “be as specific as reasonably possible.” U.S. Dep't of Energy (High-Level Waste
Repository), LBP-08-10, 67 NRC 450, 455 (2008). A “mere ‘notice pleading’ is insufficient”
and the petitioner shall set forth the significance of each of its supporting references.
Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). Further,

“[aln expert opinion that merely states a conclusion (e.g., the application is ‘deficient,’
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‘inadequate,’ or ‘wrong’) without providing a reasoned basis or explanation for that
conclusion is inadequate because it deprives the Board of the ability to make the necessary,
reflective assessment of the opinion.” USEC, Inc. (American Centrifuge Plant), CLI-06-10,
63 NRC 451, 472 (2006) (citing Private Fuel Storage, L.L.C. (Independent Fuel Storage
Installation) LBP-98-7, 47 NRC 142, 181 (1998)). A contention must be supported by a
minimally sufficient or “reasonably specific factual or legal basis for the petitioner’s
allegations.” USEC, CLI-06-10, 63 NRC at 455 (citation omitted).

Clark County has not supported its assertion that DOE has underestimated the
probability of igneous activity disrupting a repository drift “likely by two or more orders of
magnitude.” See CLK Petition at 38. Although Clark County provided expert support for this
contention, see CLK Petition, Attachment 3, Affidavit of Eugene |. Smith, the affidavit does
not provide further insight into the contention, but states that Dr. Smith adopts the contention
as his own opinion. See id. However neither the affidavit nor the contention provide a
reasoned basis why the application is wrong, by two orders of magnitude, on its probability
estimate. Clark County failed to demonstrate or explain how the arguments it made and
literature it cited regarding the “ignored” time period and the start of a third “super-episode” of
activity affect the probability of igneous activity and support the idea that DOE erred by two
or more orders of magnitude in DOE’s application. See CLK Petition at 37-39. Thus the
contention lacks requisite support and is not admissible. See USEC, CLI-06-10, 63 NRC at
472.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. See 10 C.F.R. § 2.309(f)(1)(vi). “[A]
contention must show that a “genuine dispute” exists with the applicant on a material issue of
law or fact...The intervenor must do more than submit ‘bald or conclusory allegation[s] of a

dispute with the applicant...He or she must read the pertinent portions of the license
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application, including the Safety Analysis Report and the Environmental Report, state the
applicant's position and the petitioner's opposing view.” Dominion Nuclear Connecticut, Inc.
(Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for
reconsid. denied, CLI-02-01, 55 NRC 1 (2002). A contention that does not directly controvert
a specific portion of the application, or identify specific additional information that the
petitioner alleges was improperly omitted must be dismissed. See Sacramento Municipal
Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48
(1992), review declined, CLI-94-2, 39 NRC 91 (1994).

Contrary to the plain-language of the contention’s allegation that DOE “ignored” (CLK
Petition at 35) the 11 million year volcanic history, Clark County acknowledges that that SAR
discussed eruptions over the past 11 million years. CLK Petition at 37 (quoting SAR
subsection 2.3.11.2.1.1 at 2.3.11-16). Clark County instead shifts its argument from ignoring
the past 11 million years to a dispute over placing emphasis on the past 5 million years.
Compare id. at 35 with id. at 37.

In SAR subsection 2.3.11.2.1.1, “Igneous Framework” (SAR at 2.3.11-15 to 2.3.11-18),
DOE discussed the diverse volcanic activity from as long ago as 14 million years, which is
even longer ago than the period Clark County alleges DOE ignored. For example, the SAR
stated “[t]he earliest volcanism in the Yucca Mountain region was dominated by a major
episode of caldera-forming silicic (rhyolitic) volcanism that occurred between 15 and
11 million years ago, forming the southwestern Nevada volcanic field (Sawyer et al. 1994).”
SAR at 2.3.11-15. The discussion continued and noted “[aJround 11 million years ago, the
character of volcanism changed from rhyolitic (silicic) to basaltic, and the volume of material
erupted decreased dramatically compared to the final rhyolitic eruptions.” Id. at 2.3.11-16.
Another example is where the SAR stated (regarding drilling) that “[t]hree other basalt units
encountered by drilling ranged in age from approximately 9.5 million years to 11.2 million

years.” Id. at 2.3.11-18. Each of these examples demonstrates that the period was not
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ignored. Thus, Clark County is mistaken in its assertion that the history was "ignored" (CLK
Petition at 35), and its contention cannot be admitted because there is not a genuine dispute
with the application.

Clark County does not provide an analysis or reference that show how the issue of
contention would make a difference with respect to a finding of “reasonable expectation”
necessary to support the construction authorization under 10 C.F.R.§ 63.31(a)(2). Further,
Clark County has not shown how the contention would affect the repository postclosure
performance objectives of 10 C.F.R. § 63.113. For example, there is no showing that the
claimed error would cause the radiological exposures to the reasonably maximally exposed
individual (RMEI) to be exceeded, and thus § 63.113(b) to be violated. Thus Clark County
has not shown a genuine dispute with the application on a material issue. See 10 C.F.R.

§ 2.309(f)(1)(vi).

Last, CLK-SAFETY-004 seeks to raise a dispute with SAR Subsections 2.2.2.2.3.1,
2.3.11.2.2 and “related” sections. To the extent that Clark County seeks to raise an issue
with a “related” SAR subsection, the contention is inadmissible with respect to those
unspecified SAR sections.

Here, because Clark County does not specify which other “related” sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Clark County wished to raise an issue with another section in the
SAR as part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Clark County believes are “related” to the
named section. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2),
CLI-99-4, 49 NRC 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument

for standing and intervention is on the petitioner.”). The Commission has also held that one
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of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,
& 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Clark County has not identified any
additional SAR sections which it disputes, if this contention is otherwise found to be
admissible, it should be limited to disputes to those specific sections of the SAR that were
identified.

For all of the foregoing reasons, CLK-SAFETY-004 is inadmissible and should be

rejected.
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CLK-SAFETY-005 - THE DOE IMPROPERLY FOCUSES ON UPPER CRUSTAL
EXTENSION PATTERNS

SAR Subsections 2.2.2.2.3.1, 2.3.11.2.2 and related sections,
which indicate the probability of igneous activity disrupting a
repository drift, underestimate that probability, likely by two or
more orders of magnitude, because the DOE focuses
improperly on upper crustal extension patterns to explain
volcano location and the timing of volcanic events.

CLK Petition at 40. In support of this contention, which is virtually identical to NEV-SAFETY-
152, Clark County asserts that when DOE used crustal structures and extension rates to
explain the location and timing of volcanic activity near Yucca Mountain, DOE ignored the
role of the asthenospheric mantle and a step-change in the thickness of the lithosphere and
improperly focused on upper crustal extension patterns. /d. The County asserts that
because DOE thought no single base-case conceptual model was appropriate, that DOE did
not understand the volcanism of the region. I/d. at 42. The county discusses some literature
on possible relationships between “pocket viscosity,” the viscosity of the surrounding
asthenosphere, and rate of upwelling. /d. at 42-47. Lastly, Clark County asserts that a
“proper understanding” of volcanism near Yucca Mountain would show that DOE
underestimated the probability of igneous activity disrupting a repository drift by two or more
orders of magnitude. /d. at 47.

Staff Response

The Staff opposes admission of CLK-SAFETY-005 for the reasons below.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

A contention must be supported by a minimally sufficient or “reasonably specific factual
or legal basis for the petitioner’s allegations.” USEC, Inc. (American Centrifuge), CLI-06-10,
63 NRC 451, 455 (2006) (citing Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Unit 2), CLI-03-14, 58 NRC 207, 213 (2003)). An expert opinion that merely states a

conclusion (e.g., the application is ‘deficient,” ‘inadequate,’ or ‘wrong’) without providing a
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reasoned basis or explanation for that conclusion is inadequate because it deprives the
Board of the ability to make the necessary, reflective assessment of the opinion. Id. at 472
(quoting Private Fuel Storage, L.L.C. (Independent Fuel Storage Installation), LBP-98-7, 47
NRC 142, 181 (1998), affd on other grounds, CLI-98-13, 48 NRC 26 (1998)).

Clark County provided expert support for CLK-SAFETY-005. CLK Petition, Attachment 3,
Affidavit of Eugene |. Smith. The affidavit does not provide further insight into the contention,
but states that the Dr. Smith adopts the contention as his own opinion. See id. Regarding
Clark County's assertion in the contention that DOE has underestimated the probability of an
igneous event disrupting the repository "likely by two or more orders of magnitude," (CLK
Petition at 40), the County's expert has offered no explanation about how the expert
determined this large change, thus the claim is unsupported. See USEC, CLI-06-10, 63
NRC 451 at 472. Clark County offered a discussion on two mechanisms that "may produce
upwelling responsible for adiabatic meting" (CLK Petition at 47) and stated that it is possible
that the two mechanisms might interact to "produce even more vigorous upwelling flow" (id.),
but made no effort to relate its discussion of upwelling rates to DOE’s probability calculations.
See id. at 42-47. Thus, the discussion by the expert does not support the contention. See
USEC, CLI-06-10, 63 NRC at 472.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. Under the pleading criterion set forth in
10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute exists with
respect to a material issue of law or fact. “[A] contention must show that a ‘genuine dispute’
exists with the applicant on a material issue of law or fact...The intervenor must do more
than submit ‘bald or conclusory allegation[s]’ of a dispute with the applicant...He or she must
read the pertinent portions of the license application, including the Safety Analysis Report

and the Environmental Report, state the applicant's position and the petitioner's opposing
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view.” Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3),
CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002)
(citation omitted). See also PPL Susquehanna LLC (Susquehanna Steam Electric Station,
Units 1 & 2), LBP-07-10, 66 NRC 1, 24 (2007) (“Any contention that fails directly to controvert
the application or that mistakenly asserts the application does not address a relevant issue
can be dismissed.”), affd, CLI-07-25, 66 NRC 101 (2007).

Clark County has not identified a genuine dispute on a material issue with the application.
The reason the County said DOE underestimated the probability was because “DOE focuses
improperly on upper crustal extension patterns." CLK Petition at 40. However, as will be
discussed, Clark County does not proffer information that shows such an improper focus,
and information in the SAR indicates otherwise.

The probabilistic volcanic hazard analysis (PVHA) conducted for the Yucca Mountain site
described the estimated annual frequency of intersection of the repository by an igneous
event and the methods used to develop that estimate. SAR Subsection 2.2.2.2 at 2.2-90. In
SAR Subsection 2.2.2.2.3.1 "Geologic Basis for the Probabilistic Volcanic Hazard Analysis,”
DOE wrote that interpretations of how and where magmas form, and what processes control
the timing and location of magma ascent through the crust, underpin the conceptual model of
volcanism. SAR Subsection 2.2.2.2.3.1 at 2.2-96. DOE noted “[sJome PVHA experts
distinguished between deep (mantle source) and shallow (upper crustal structure and stress
field) processes when considering different scales (regional and local) of spatial control on
volcanism.” /d. at 2.2-97. Therefore, it does not appear that DOE limits its focus to upper
crustal extension patterns. Thus, Clark County fails to identity a genuine dispute with the
application, and its contention should be rejected. See Susquehanna, LBP-07-10, 66 NRC
at 24.

The Commission may authorize construction of a geologic repository operations area at

the Yucca Mountain site if it determines, in part, that there is "reasonable expectation" that
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the materials can be disposed of without unreasonable risk to the health and safety of the
public. 10 C.F.R.§63.31(a)(2). Clark County does not provide an analysis or reference that
show how the issue of contention would make a difference with respect to a finding of
“reasonable expectation” necessary to support the construction authorization under 10
C.F.R.§ 63.31(a)(2). Further, Clark County has not shown how the contention would affect
the repository postclosure performance objectives of 10 C.F.R. § 63.113. For example, there
is no showing that the claimed error would cause the radiological exposures to the
reasonably maximally exposed individual (RMEI) to be exceeded, and thus § 63.113(b) to be
violated. Thus Clark County has not shown a genuine dispute with the application on a
material issue. See 10 C.F.R. § 2.309(f)(1)(vi).

CLK-SAFETY-005 seeks to raise a dispute with SAR Subsections 2.2.2.2.3.1, 2.3.11.2.2
and “related” sections. CLK Petition at 40. To the extent that Clark County seeks to raise an
issue with a “related” SAR subsection, the contention is inadmissible with respect to those
unspecified SAR sections.

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC.281, 316 (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the

application).
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Here, because Clark County does not specify which other “related” sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Clark County wished to raise an issue with another section in the
SAR as part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Clark County believes are “related” to the
named sections. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2),
CLI-99-4, 49 NRC 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument
for standing and intervention is on the petitioner.”). The Commission has also held that one
of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,
& 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Clark County has not identified the
“related” sections that it disputes, if this contention is otherwise found to be admissible, it
should be limited to disputes to those specific sections of the SAR that were identified.

In sum, the contention is inadmissible under 10 C.F.R. § 2.309(f)(1)(v) and (vi).
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CLK-SAFETY-006 - THE DOE IMPROPERLY EXCLUDES THE DEATH VALLEY
VOLCANIC FIELD AND GREENWATER RANGE FROM VOLCANISM CALCULATIONS

SAR Subsections 2.2.2.2.3.1, 2.3.11.2.2 and related sections,
which indicate the probability of igneous activity disrupting a
repository drift, underestimate that probability, likely by two or
more orders of magnitude, because the DOE does not include
the Death Valley volcanic field in the Greenwater Range as part
of the area to be considered for hazard calculations.

CLK Petition at 49. In support of this contention, which is virtually identical to NEV-SAFETY-
153, and similar to INY-SAFEY-3, Clark County states that Probabilistic Volcanic Hazard
Assessment (“PVHA”) ignored the Greenwater Range, and, due the size of the field, it should
be considered. Id. Also, activity five million years ago at the range was contemporaneous
with activity near Yucca Mountain. /d. at 51. Clark County surmises that because of similar
mineralogy and chemistry, and physical proximity, the Greenwater Range is associated with
Yucca Mountain, and inclusion of the range would increase the estimated probability of a
repository disruption. /d. at 52. Clark County states that had this activity been considered,
the probability of igneous activity disrupting the storage would be likely by two or more orders
of magnitude. /d. at 53.

Staff Response

The Staff opposes admission of CLK-SAFETY-006 for the reasons given below.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R. § 2.309(f)(1)(v). The petitioner must meet its burden of
presenting factual information and expert opinion necessary to support its contention
adequately. See Arizona Pub. Serv. Co. (Palo Verde Nuclear Generating Station, Units 1, 2,

& 3), CLI-91-12, 34 NRC 149, 155 (1991). The APAPO Board stated that the “references”
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should “be as specific as reasonably possible.” U.S. Dep't of Energy (High-Level Waste
Repository), LBP-08-10, 67 NRC 450, 455 (2008). A “mere ‘notice pleading’ is insufficient”
and the petitioner shall set forth the significance of each of its supporting references.
Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). Further,
“[aln expert opinion that merely states a conclusion (e.g., the application is ‘deficient,’
‘inadequate,’” or ‘wrong’) without providing a reasoned basis or explanation for that
conclusion is inadequate because it deprives the Board of the ability to make the necessary,
reflective assessment of the opinion.” USEC, Inc. (American Centrifuge Plant), CLI-06-10,
63 NRC 451, 472 (2006) (citing Private Fuel Storage, L.L.C. (Independent Fuel Storage
Installation) LBP-98-7, 47 NRC 142, 181 (1998)).

Clark County provided expert support for CLK-SAFETY-006. CLK Petition, Attachment 3,
Affidavit of Eugene |. Smith. The affidavit does not provide further insight into the contention,
but states that the Dr. Smith adopts the contention as his own opinion. See id.

Clark County has not supported its assertion that DOE has underestimated the
probability of igneous activity disrupting a repository drift “likely by two or more orders of
magnitude.” See CLK Petition at 49. Clark County failed to demonstrate or explain how the
arguments it made regarding the Greenwater range support the idea that DOE erred by two
or more orders of magnitude in its calculation of disruption probability. See CLK Petition at
51-53. Likewise, where Clark County asserts that ignoring the Death Valley field resulted in
underestimation of the igneous activity disruption probability (CLK Petition at 52), Clark offers
no explanation how consideration of the field would increase the probability. Such an
unsupported claim does not support admissibility. See USEC, CLI-06-10, 63 NRC at 472.
The assertion that the Greenwater Range must be included is conclusory because Clark
County has not given any explanation on why Greenwater must be included even if closely
associated with Yucca Mountain. See CLK Petition at 52. The County has provided no data

to show the effect of including the range produces an increase of the event of concern, the
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igneous intercept probability, by two orders of magnitude. Thus, the contention is
unsupported. See USEC, CLI-06-10, 63 NRC at 472.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. See 10 C.F.R. § 2.309(f)(1)(vi). “[A]
contention must show that a “genuine dispute” exists with the applicant on a material issue of
law or fact...The intervenor must do more than submit ‘bald or conclusory allegation[s] of a
dispute with the applicant...He or she must read the pertinent portions of the license
application, including the Safety Analysis Report and the Environmental Report, state the
applicant's position and the petitioner's opposing view.” Dominion Nuclear Connecticut, Inc.
(Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for
reconsid. denied, CLI-02-01, 55 NRC 1 (2002). A contention that does not directly controvert
a specific portion of the application, or identify specific additional information that the
petitioner alleges was improperly omitted must be dismissed. See Sacramento Municipal
Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48
(1992), review declined, CLI-94-2, 39 NRC 91 (1994).

Clark County’s contention fundamentally fails because Clark County ignores the fact that
the Greenwater Range was considered by DOE. The probability of intersection of the
repository by a volcanic event was as determined by the PVHA. SAR Section 2.3.11.2.2 at
2.3.11-14 (citing CRWMS M&O (Civilian Radioactive Waste Management System
Management and Operating Contractor) 1996. Probabilistic Volcanic Hazard Analysis for
Yucca Mountain, Nevada. BAO0O00000-01717-2200-00082 REV 0. Las Vegas, Nevada:
CRWMS M&O. ACC: MOL.19971201.0221. (LSN# DEN000861156)). In Figure 3-23
“Alternative regions of interest used as background source zones in Bruce Crowe's PVHA
model,” the expert considered a region designated as AVIP (Amargosa Valley Isotopic

Province) that extends beyond the 20 km range desired by Clark County. See Probabilistic
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Volcanic Hazard Analysis for Yucca Mountain, Nevada at 3-75. Thus, the County’s
assertion that the Greenwater Range was not considered is incorrect; the PVHA panel did, in
fact, consider the Greenwater and Death Valley volcanoes in 1996 when they included
consideration of a bounding area that went beyond 20 km. There is thus no genuine dispute
between DOE and the County on this issue.

Clark County does not provide an analysis or reference that show how the issue of the
contention would make a difference with respect to a finding of “reasonable expectation”
necessary to support the construction authorization under 10 C.F.R.§ 63.31(a)(2). Further,
Clark County has not shown how the contention would affect the repository postclosure
performance objectives of 10 C.F.R. § 63.113. For example, there is no showing that the
claimed error would cause the radiological exposures to the reasonably maximally exposed
individual (RMEI) to be exceeded, and thus § 63.113(b) to be violated. Thus Clark County
has not shown a material dispute with the application on a relevant issue. See 10 C.F.R.

§ 2.309(f)(1)(vi).

Clark County seeks to raise a dispute with SAR Subsections 2.2.2.2.3.1, 2.3.11.2.2 and
“related” sections. To the extent that Clark County seeks to raise an issue with a “related”
SAR subsection, the contention is inadmissible with respect to those unspecified SAR
sections.

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the
application).

Here, because Clark County does not specify which other “related” sections of the SAR it
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wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Clark County wished to raise an issue with another section in the
SAR as part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Clark County believes are “related” to the
named section. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2),
CLI-99-4, 49 NRC 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument
for standing and intervention is on the petitioner.”). The Commission has also held that one
of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,
& 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Clark County has not identified any
additional SAR sections that it disputes, if this contention is otherwise found to be admissible,
it should be limited to disputes to those specific sections of the SAR that were identified.

In sum, the contention is inadmissible under 10 C.F.R. § 2.309(f)(1)(v) and (vi).
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CLK-SAFETY-007 - THE DOE IMPROPERLY ESTIMATES IGNEOUS EVENT
PROBABILITY FOR 10,000 YEARS AND 1,000,000 YEARS

DOE wrongly assumes in SAR Subsections 2.3.11 and
2.3.11.1 and related subsections that its approach to estimating
the probability of igneous events for the first 10,000 years is
applicable to the probability estimate for 1,000,000 years as
well, because its approach fails to consider deep melting
models or the entire period of volcanism from 11 million years
to the present.

CLK Petition at 54. As support of its contention, which is virtually identical to NEV-SAFETY-
154, the County alleges that, while DOE used shallow melting models, deep melting models
are more relevant and will increase the rate of predicted future volcanic activity. /d. at 56.
Also, the County claims that of deep melting models and the “entire volcanic record” implies
a future third “super-episode” of volcanic activity in the Yucca Mountain area. /d. at 57.

Staff Response

The Staff opposes admission of CLK-SAFETY-007 for the reasons set forth below.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). The petitioner must meet its burden of
presenting factual information and expert opinion necessary to support its contention
adequately. See Arizona Pub. Serv. Co. (Palo Verde Nuclear Generating Station, Units 1, 2,
& 3), CLI-91-12, 34 NRC 149, 155 (1991). The APAPO Board stated that the “references”
should “be as specific as reasonably possible.” U.S. Dep't of Energy (High-Level Waste
Repository), LBP-08-10, 67 NRC 450, 455 (2008). A “mere ‘notice pleading’ is insufficient”
and the petitioner shall set forth the significance of each of its supporting references.

Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). Further,
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“[aln expert opinion that merely states a conclusion (e.g., the application is ‘deficient,’
‘inadequate,’ or ‘wrong’) without providing a reasoned basis or explanation for that
conclusion is inadequate because it deprives the Board of the ability to make the necessary,
reflective assessment of the opinion.” USEC, Inc. (American Centrifuge Plant), CLI-06-10,
63 NRC 451, 472 (2006) (citing Private Fuel Storage, L.L.C. (Independent Fuel Storage
Installation), LBP-98-7, 47 NRC 142, 181 (1998)).

Clark County provided expert support for CLK-SAFETY-007. CLK Petition, Attachment 3,
Affidavit of Eugene |. Smith. However, the affidavit does not provide further insight into the
contention, but simply states that the Dr. Smith adopts the contention as his own opinion.
See id.

Clark County has not supported its assertion that DOE has underestimated the
probability of igneous activity disrupting a repository drift “likely by two or more orders of
magnitude.” See CLK Petition at 57. Clark County failed to demonstrate or explain how the
arguments it made regarding the consideration of time periods from eleven million years ago
support the idea that DOE erred by two or more orders of magnitude in its calculation of
igneous disruption probability. See CLK Petition at 57-58. Thus the contention is
unsupported, and not admissible. See USEC, CLI-06-10, 63 NRC at 472.

Clark County asserts that if DOE took the correct approach, the probability of an igneous
activity event disrupting a repository drift would increase by two or more orders of magnitude.
See CLK Petition at 75. Clark County offers no citation or explanation about how this value
was determined. Accordingly it is unsupported. See USEC, CLI-06-10, 63 NRC at 472.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. See 10 C.F.R. § 2.309(f)(1)(vi). “[A]
contention must show that a “genuine dispute” exists with the applicant on a material issue of

law or fact...The intervenor must do more than submit ‘bald or conclusory allegation[s] of a
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dispute with the applicant...He or she must read the pertinent portions of the license
application, including the Safety Analysis Report and the Environmental Report, state the
applicant's position and the petitioner's opposing view.” Dominion Nuclear Connecticut, Inc.
(Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for
reconsid. denied, CLI-02-01, 55 NRC 1 (2002). A contention that does not directly controvert
a specific portion of the application, or identify specific additional information that the
petitioner alleges was improperly omitted must be dismissed. See Sacramento Municipal
Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48
(1992), review declined, CLI-94-2, 39 NRC 91 (1994).

Clark County has failed to identify a genuine dispute regarding the application because,
in fact, the application did consider both deep melting models and the period from 11 million
years ago to the present. Regarding the period from 11 million years ago to present, in
subsection 2.3.11.2.1.1, “Igneous Framework” (SAR at 2.3.11-15 t0 2.3.11-18), DOE
discussed igneous activity in the region that started as long ago as 14 million years. For
example, the SAR at 2.3.11-15 states, “The earliest volcanism in the Yucca Mountain region
was dominated by a major episode of . . . volcanism that occurred between 15 and 11 million
years ago. ...” The SAR at 2.3.11-18 states that “(t)hree other basalt units encountered by
drilling ranged in age from approximately 9.5 million years to 11.2 million years.” Each of
these examples demonstrates that the period was not ignored. Thus, Clark County is
mistaken in its assertion, and its contention cannot be admitted because there is not a
genuine dispute with the application.

The probability of intersection of the repository by a volcanic event was determined by
the PVHA. SAR at 2.3.11-14 (citing CRWMS M&O (Civilian Radioactive Waste Management
System Management and Operating Contractor) 1996. Probabilistic Volcanic Hazard
Analysis for Yucca Mountain, Nevada. BA0O000000-01717-2200-00082 REV 0. Las Vegas,

Nevada: CRWMS M&O. ACC: MOL.19971201.0221. (LSN# DEN000861156)). In Appendix
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E, “Elicitation Interview Summaries” of the PVHA, there are discussions regarding magma,
including generation depth. E.g. PVHA at RC-2 of 22 (discussing maximum depth of magma
generation around 100-150 km for post five-million-year basalt). The discussions
demonstrate that, for deep melting, Clark County’s contention fails because Clark County
ignores the fact that deep melting was considered by DOE. This also indicates a failure to
raise a genuine dispute regarding a material issue of law or fact.

Clark County does not provide an analysis or reference that show how the issue of
contention would make a difference with respect to a finding of “reasonable expectation”
necessary to support the construction authorization under 10 C.F.R.§ 63.31(a)(2). Further,
Clark County has not shown how the contention would affect the repository postclosure
performance objectives of 10 C.F.R. § 63.113. For example, there is no showing that the
claimed error would cause the radiological exposures to the reasonably maximally exposed
individual (RMEI) to be exceeded, and thus § 63.113(b) to be violated. Thus Clark County
has not shown a genuine dispute with the application on a material issue. See 10 C.F.R.

§ 2.309(f)(1)(vi).

CLK-SAFETY-007 seeks to raise a dispute with SAR Subsections 2.3.11 and 2.3.11.1
and “related” sections. To the extent that Clark County seeks to raise an issue with a
“related” SAR subsection, the contention is inadmissible with respect to those unspecified
SAR sections.

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the

application.).
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Here, because Clark County does not specify which other “related” sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Clark County wished to raise an issue with another section in the
SAR as part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Clark County believes are “related” to the
named section. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2),
CLI-99-4, 49 NRC 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument
for standing and intervention is on the petitioner.”). The Commission has also held that one
of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,
& 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Clark County has not identified any
additional SAR sections which it disputes, if this contention is otherwise found to be
admissible, it should be limited to disputes to those specific sections of the SAR that were
identified.

CLK-SAFETY-007 asserts that "compliance periods as long as 1,000,000 years" must be
considered, but DOE "essentially ignores this requirement." CLK Petition at 54. Clark
County does not specify the "requirement” being "essentially ignore[d]", Clark County does
state that DOE applied the pre-10,000 year calculations to the post-10,000 year compliance
period, and thus the County's concern over probability applies to the longer post-closure
compliance period. See id. Thus, it appears that this contention relates to the one million
year compliance period in 40 C.F.R. 197.13(a), the standard recently issued by the
Environmental Protection Agency. See Public Heath and Environmental Radiation

Protection Standards for Yucca Mountain, Nevada, 73 Fed. Reg. 61,256 (Oct. 15, 2008).
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The NRC has not yet published a final rule implementing the EPA dose standard. See
Implementation of a Dose Standard After 10,000 Years [Proposed Rule], 70 Fed. Reg.
53,313 (Sept. 8, 2005). It has long been agency policy that Licensing Boards “should not
accept in individual license proceedings contentions which are (or are about to become) the
subject of general rulemaking by the Commission.” See, e.g., Duke Energy Corp. (Oconee
Nuclear Station, Units 1, 2 & 3), CLI-99-11, 49 NRC 328, 345; Duke Power Co. (Catawba
Nuclear Station, Units 1 & 2), ALAB-813, 22 NRC 59, 86 (1985); Potomac Elec. Power Co.
(Douglas Point Nuclear Generating Station, Units 1 & 2), ALAB-218, 8 AEC 79, 85 (1974).
To consider in adjudicatory proceedings “issues presently to be taken up by the Commission
in rulemaking would be, to say the least, a wasteful duplication of effort.” Douglas Point,
ALAB-218, 8 AEC at 85. Thus, to the extent that the contention is challenging the longer
period of geological stability, i.e. one million years, it is inadmissible.

For all of the foregoing reasons, CLK-SAFETY-007 is inadmissible and should be

rejected.
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CLK-SAFETY-008 - THE DOE IGNORES 11-MILLION YEAR VOLCANISM DATA AND
INSTEAD RELIES ON ONLY 5-MILLION YEAR VOLCANISM DATA

The DOE’s approach to determining the frequency of future
igneous events wrongly ignores the data set obtained from
core, which along with surface data provides a record of
volcanism back to 11 million years that requires consideration,
and wrongly relies instead on the chemistry of surface basalt
erupted over the past 5 million years. This approach obscures
long-term trends and provides an inaccurate prediction of future
events.

CLK Petition at 59. The contention is virtually identical to NEV-SAFETY-155. Clark County
disputes SAR 2.3.11.2.1.1, which, according to the County, asserts that the chemistry of
buried basalt bodies is essentially the same as basalt exposed on the surface. I/d. Thus the
County believes DOE is ignoring core chemistry data. /d. The County points to the results of
a study that identified different rock types in core samples than at the surface. /d. at 61.
From the core and surface data, Clark County states that there were two episodes of
volcanic activity separated by millions of years of quiescence. Id. at 62. The County states
that the millions of years between the events makes it a “strong possibility” that an event
78,000 years ago might be the start of a new eruptive episode. Id. at 62. Therefore, Clark
County asserts that DOE’s probability of igneous activity disrupting a repository drift is
underestimated by two or more orders of magnitude. /d. at 63.

Staff Response

The Staff oppose admission of CLK-SAFETY-008 for the reasons set forth below

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). The petitioner must meet its burden of

presenting factual information and expert opinion necessary to support its contention
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adequately. See Arizona Pub. Serv. Co. (Palo Verde Nuclear Generating Station, Units 1, 2,
& 3), CLI-91-12, 34 NRC 149, 155 (1991). The APAPO Board stated that the “references”
should “be as specific as reasonably possible.” U.S. Dep't of Energy (High-Level Waste
Repository), LBP-08-10, 67 NRC 450, 455 (2008). A “mere ‘notice pleading’ is insufficient”
and the petitioner shall set forth the significance of each of its supporting references.
Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003).

Further, “[a]n expert opinion that merely states a conclusion (e.g., the application is
‘deficient,” ‘inadequate,’ or ‘wrong’) without providing a reasoned basis or explanation for that
conclusion is inadequate because it deprives the Board of the ability to make the necessary,
reflective assessment of the opinion.” USEC, Inc. (American Centrifuge Plant), CLI-06-10,
63 NRC 451, 472 (2006) (citing Private Fuel Storage, L.L.C. (Independent Fuel Storage
Installation), LBP-98-7, 47 NRC 142, 181 (1998)).

The expert support for CLK-SAFETY-008, see CLK Petition, Attachment 3, Affidavit of
Eugene |. Smith, is insufficient to meet the requirements of 10 C.F.R. § 2.309(f)(1)(v). The
affidavit does not provide further insight into the contention, but states that the Dr. Smith
adopts the contention as his own opinion. See Smith Affidavit. Regarding Clark County's
assertion in the contention that DOE has underestimated the probability of an igneous event
disrupting the repository "likely by two or more orders of magnitude," (CLK Petition at 63), the
County's expert has offered no explanation about how the expert determined this large
change, thus the claim is unsupported. See USEC, CLI-06-10, 63 NRC at 472. Clark
County fails to demonstrate or explain how the arguments it makes regarding the considering
time periods from eleven million years ago along with core chemistry data support its
assertion that DOE erred by two or more orders of magnitude in its calculation of igneous

disruption probability. See CLK Petition at 61-63.
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Similarly, there is no sufficient explanation to support a finding of a "strong possibility"
that the Latrhop Wells cone event of 78,000 years ago "may herald the beginning of an new
eruptive episode." See id. at 62. The support offered is the observation that millions of years
of quiet passed between events. Such support is simply not sufficient. See USEC, CLI-06-
10, 63 NRC at 472.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. See 10 C.F.R. § 2.309(f)(1)(vi). “[A]
contention must show that a “genuine dispute” exists with the applicant on a material issue of
law or fact...The intervenor must do more than submit ‘bald or conclusory allegation[s]’ of a
dispute with the applicant...He or she must read the pertinent portions of the license
application, including the Safety Analysis Report and the Environmental Report, state the
applicant's position and the petitioner's opposing view.” Dominion Nuclear Connecticut, Inc.
(Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for
reconsid. denied, CLI-02-01, 55 NRC 1 (2002). A contention that does not directly controvert
a specific portion of the application, or identify specific additional information that the
petitioner alleges was improperly omitted must be dismissed. See Sacramento Municipal
Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48
(1992), review declined, CLI-94-2, 39 NRC 91 (1994).

The contention is incorrectly asserts that that DOE “ignores the data set obtained from
core, . . . and wrongly relies instead on the chemistry of surface basalt erupted over the past
5 million years. ” CLK Petition at 59. However, DOE did not ignore those sources of
information. In subsection 2.3.11.2.1.1, “Igneous Framework” (SAR at 2.3.11-15t0 2.3.11-
18), DOE discussed activity from as long ago as 14 million years. For example, the SAR at
2.3.11-15 states, “[t]he earliest volcanism in the Yucca Mountain region was dominated by a

major episode of . . . volcanism that occurred between 15 and 11 million years ago. . ..” As
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a second example, the SAR at 2.3.11-18 states, regarding drilling that, “[t{jhree other basalt
units encountered by drilling ranged in age from approximately 9.5 million years to

11.2 million years.” These examples demonstrate that the older period and core data were
not ignored; more than just surface chemistry was considered. Thus, Clark County is
mistaken in its belief, and its contention cannot be admitted because there is not a genuine
dispute with the application.

Clark County does not provide an analysis or reference that show how the issue of
contention would make a difference with respect to a finding of “reasonable expectation”
necessary to support the construction authorization under 10 C.F.R.§ 63.31(a)(2). Further,
Clark County has not shown how the contention would affect the repository postclosure
performance objectives of 10 C.F.R. § 63.113. For example, there is no showing that the
claimed error would cause the radiological exposures to the reasonably maximally exposed
individual (RMEI) to be exceeded, and thus § 63.113(b) to be violated. Thus Clark County
has not shown a genuine dispute with the application on a material issue. See 10 C.F.R.

§ 2.309(f)(1)(vi).

CLK-SAFETY-008 seeks to raise a dispute with SAR subsections 2.2.2.2.3.1,
2.3.11.2.1.1, 2.3.11.2.2 and “related” sections. CLK Petition at 59 & 63. To the extent that
Clark County seeks to raise an issue with a “related” SAR subsection, the contention is
inadmissible with respect to those unspecified SAR sections.

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316, (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the

application.).
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Here, because Clark County does not specify which other “related” sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Clark County wished to raise an issue with another section in the
SAR as part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Clark County believes are “related” to the
named section. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2),
CLI-99-4, 49 NRC 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument
for standing and intervention is on the petitioner.”). The Commission has also held that one
of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,
& 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Clark County has not identified any
additional SAR sections which it disputes, if this contention is otherwise found to be
admissible, it should be limited to disputes to those specific sections of the SAR that were
identified.

In sum, the contention is inadmissible under 10 C.F.R. § 2.309(f)(1).
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CLK-SAFETY-009 - DOE FAILS TO CONSIDER ALTERNATIVE IGNEOUS EVENT
MODELS

The DOE’s assessment of the frequency of igneous events
does not consider appropriate alternative conceptual models
that are consistent with available data and current scientific
understanding, with the result that uncertainty is
underestimated and not properly characterized.

CLK Petition at 64. In this contention (which is virtually identical to NEV-Safety-156), Clark
County asserts that DOE’s assessment of igneous events (which assumes shallow melting
produces basaltic magma) fails to consider “appropriate conceptual models that are
consistent with available data and current scientific interpretation,” and thus underestimates
and improperly characterizes uncertainty. CLK Petition at 64.

Staff Response

This contention should be rejected because it fails to meet requirements for admission
under 10 C.F.R. § 2.309(f)(1).

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

A contention must be supported by a minimally sufficient or “reasonably specific factual
or legal basis for the petitioner’s allegations.” See USEC, Inc. (American Centrifuge), CLI-
06-10, 63 NRC 451, 455 (2006) (citation omitted). Clark County does not meet this standard.

Clark County, citing the SAR and other documents, claims that DOE’s probability
estimate for igneous activity that would disrupt the repository relies heavily on the
“Probabilistic Volcanic Hazards Analysis for Yucca Mountain, Nevada, BAOOO0000-01717-
2200-00082, Rev. 0,” June 26, 1996 (LSN# DEN000861156) (PVHA) that is based on an
assumption regarding the depth of basaltic magma and is not consistent with published
research, papers and calculations which indicate deep melting models more accurately
explain volcanism over the last 10 million years. See CLK Petition at 66-69. Clark County

notes that DOE has not updated its 1996 Probabilistic Volcanic Hazards Analysis for Yucca
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Mountain and does not consider this “alternate model” for volcanism. See CLK Petition at
66-71. Clark County, again, focuses on the depth of basaltic magma and does not proffer
information that shows the failure to consider this “alternate model” results in an
underestimation of uncertainty in DOE’s assessment of the probability of future igneous
events. Thus, the main concern in the contention is not supported.

The Affidavit of Eugene Smith (CLK Petition, Attachment 3) contains the statement that
the affiant adopts as his “own opinion” statements made in the Petition concerning this
contention. Because the affidavit does not set forth a reasoned basis for Nevada’s position,
it is difficult to assess the basis for the expert’s opinion. See USEC, CLI-06-10, 63 NRC at
472 (conclusory opinions without an expert’s reasoned basis deprives the board of the ability
to assess the opinion); Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power
Station), LBP-04-28, 60 NRC 548, 560 n.16) (intervenor’s use of an affidavit that is a
wholesale endorsement of a pleading criticized). Thus, it does not appear that the contention
is supported by expert opinion.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

To raise a genuine dispute regarding a material issue of law or fact, Clark County must
show that resolution of the dispute would make a difference in the outcome of the
proceeding. Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49
NRC 328, 333-34 (1999). Clark County has not raised a genuine dispute with DOE
concerning the depth of basaltic melting or alternative models. The SAR statement quoted

by Clark County that “PVHA experts generally view volcanism in the Yucca Mountain region

”m

as ... resulting from melting processes in the upper lithospheric mantle’” does not
necessarily mean all of the experts who contributed to the PVHA held the same views
regarding melting depths. See CLK Petition at 66 (quoting SAR 2.2.2.2.3.1 at 2.2-97). For

example, the discussion of the interview of Dr. Michael Sheridan indicates: “volcanism

involves generation of a melt from a source zone within the asthenosphere or lower
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lithosphere.” PVHA Report, Appendix E at MS-2 of 22. The PVHA process also included
workshops that considered alternative conceptual models and the PVHA Report includes a
discussion of the contributions of various conceptual models. See PVHA Report, Section 2.1
at 2-19 to 2-21; id. at Section 4.2, at 4-9 to 4-52.

In addition, although Clark County cites information it believes shows that deep melting of
basaltic magma more accurately explains volcanism during the last 10 million years, see
CLK Petition at 66-70, it does not proffer information would indicate that its concern would
make a difference in the outcome in the proceeding. Clark County claims that DOE has
underestimated the probability of repository disruption, but it provides no analysis to indicate
the extent of the alleged underestimate or how assumptions regarding magma depth would
affect such estimates. See CLK Petition at 64, 66-71. Clark County also fails to show (or
even allege) that use of the alternate model would significantly change the estimate of the
probability-weighted dose incurred by the RMEI. See C.F.R. §§ 63.31(a)(2), 63.303.
Consequently, the contention fails to raise a genuine dispute as required by 10 C.F.R.

§ 2.309(f)(1)(vi).

Clark County’s reference to “related” SAR subsections, see CLK Petition at 64, also fails
to meet the § 2.309(f)(1)(vi) requirement that a contention provide “sufficient information to
show that a genuine dispute exists on a material issue of law or fact.” This section requires
that information proffered must include references to specific portions of the application that
the petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
(contention failed to reference a specific portion of the application).

Because Clark County does not specify which other “related” section of the SAR it wishes
to dispute, the contention fails to raise a dispute regarding those unidentified sections. If
Clark County wished to raise an issue with another section in the SAR as part of the

contention, it should have identified those sections as well. The Board, Staff and Applicant
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should not have to guess which sections are involved. See Commonwealth Edison Co. (Zion
Nuclear Power Station, Units 1 and 2), CLI-99-4, 49 NRC 185, 194 (1999) (“We do not
expect our adjudicatory Boards, unaided by the parties, to sift through the parties' pleadings
to uncover and resolve arguments not advanced by litigants themselves. The burden of
setting forth a clear and coherent argument for standing and intervention is on the
petitioner.”). A purpose of the contention rule is to put other parties on notice as to a
petitioner’s specific grievances and claims they will be either supporting or opposing. Duke
Energy Corp., (Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 334
(1999). Given Clark County’s failure to identify additional SAR sections which it disputes,
this contention, if otherwise found to be admissible, should be limited to raising a dispute only
as to the specific SAR subsections identified.

In sum, the contention does not met 10 C.F.R. § 2.309(f)(1)(v) and (vi) and should be

rejected.
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CLK-SAFETY-010 - THE DOE IGNORES IGNEOUS EVENT DATA EVALUATED SINCE
1996 IN THE [TSPA]

DOE’s assessment of the frequency of igneous events in the
LA ignores information and analyses since 1996 which would, if
considered, have required a significant change in the total
systems performance assessment, and, as a result, the LA is
not complete and accurate in all material respects.

CLK Petition at 72. In the contention (which is virtually identical to NEV-SAFETY-157), Clark
County claims DOE’s assessment of the frequency of igneous events ignores information
since 1996, which, if considered, would have required a “significant change” in DOE total
systems performance assessment, and therefore the LA is not complete and accurate in all
material respects. CLK Petition at 72.

Staff Response

For the reasons discussed below, the contention is inadmissible.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

A contention must be supported by a minimally sufficient or “reasonably specific factual
or legal basis for the petitioner’s allegations.” USEC, Inc. (American Centrifuge), CLI-06-10,
63 NRC 451, 455 (2006) (citation omitted). Clark County meets this standard in part if this
contention is viewed strictly as a contention of omission.

Clark County lists 12 documents dated after 1996 that it claims are not considered in the
license application. See CLK Petition at 73-74. The only document that it discusses and
deems “a major omission” or “critical” is the “Probabilistic Volcanic Hazard Analysis Update
(PVHA-U) for Yucca Mountain, Nevada Rev. 01” (09/02/2008) (LSN#DEN001601965). See
id. at 74. Clark County also speculates that the failure to consider these documents results
in underestimating the probability of igneous events. Id. But, Clark County apparently
concedes the “possibility that changes in hazard assessment models and calculations [would

be] modest.” See id. at 74. Because Clark County offers nothing more than conclusory
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assertions and does provide a quantitative or qualitative analysis that shows that the effect of
consideration of the PVHA-U or other references, the contention is not supported.

The affidavit of Eugene Smith (CLK Petition, Attachment 3) contains the statement that
he adopts as his “own opinion” statements made in the Petition regarding the contention.
However, because the affidavit does not set forth a reasoned basis for Clark County’s
position, it is difficult to assess the basis for his opinion. See USEC, CLI-06-10, 63 NRC at
472 (conclusory opinions without an expert’s reasoned basis deprives the board of the ability
to assess the opinion); Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power
Station), LBP-04-28, 60 NRC 548, 560 n.16) (intervenor’s use of an affidavit that is a
wholesale endorsement of a pleading criticized). Thus, it is does not appear that the
contention is supported by expert opinion.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

To raise a genuine dispute with the applicant on a material issue of law or fact, the
petitioner “must do more than submit ’bald or conclusory allegation[s]’ of a dispute with the
applicant,” but “must ‘read the pertinent portions of the license application, including the
Safety Analysis Report . . . [and] state the applicant's position and the petitioner's opposing
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view.” Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3),
CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002)
(quoting Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the
Hearing Process, 54 Fed. Reg. 33,168, 33,171 (Aug. 11, 1989)). See also PPL
Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-10, 66
NRC 1, 24 (2007) (“Any contention that fails directly to controvert the application or that
mistakenly asserts the application does not address a relevant issue can be dismissed.”). A
dispute is material “if its resolution ‘would make a difference in the outcome of the

proceeding.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2 & 3), CLI-99-11,

49 NRC at 333-34 (quoting Rules of Practice for Domestic Licensing
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Proceedings—Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,172
(Aug. 11, 1989)).

Although Clark County claims omission of the PVHA-U is significant, Clark County, has
not proffered a basis to conclude that the missing information raises a genuine dispute with
the Applicant regarding estimate of the probability igneous activity. Merely listing the
documents, without explanation, does not raise a genuine dispute with the applicant. The
Board and parties should not be expected to sift through the reports to uncover arguments
not advanced by Clark County. See Commonwealth Edison Co. (Zion Nuclear Power
Station, Units 1 and 2), CLI-99-4, 49 NRC 185, 194 (1999). In addition, contrary to Clark
County’s assertion, the SAR contains information indicating that DOE “considered”
information available after 1996. See, e.g., SAR Table 2.3.11-4 (at 2.3.11-96) (probability
estimates published through 2000; SAR Section 2.3.11 at 2.3.11-25 (aeromagnetic data).

The only document Clark County deems a “critical omission” is the PVHA-U. See CLK
Petition at 74. Clark County, however, concedes "the possibility that changes in hazards
assessments and calculations would be modest” if the results of the PVHA-U were
considered. See id. Thus, Clark County has not offered a basis to conclude it raises a
genuine dispute with the Applicant.

In addition, Clark County does not proffer a reasoned basis that shows the significance of
the alleged “omissions” with respect to calculation of the probability of igneous activity. Thus,
it fails to satisfy 10 C.F.R. § 2.309(f)(1)(vi).

Clark County’s reference to “related” SAR subsections, see CLK Petition at 75, also fails
to meet the § 2.309(f)(1)(vi) requirement that a contention provide “sufficient information to
show that a genuine dispute exists on a material issue of law or fact.” This section requires
that information proffered must include references to specific portions of the application that
the petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC

(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-04, 65 NRC 281, 316 (2007)
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(contention failed to reference a specific portion of the application).

Because Clark County does not specify which other “similar” section of the SAR it wishes
to dispute, the contention fails to raise a dispute regarding those unidentified sections. If
Clark County wished to raise an issue with another section in the SAR as part of the
contention, it should have identified those sections as well. The Board, Staff and Applicant
should not have to guess which sections are the “related” sections. See Commonwealth
Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC 185, 194 (1999)
(“We do not expect our adjudicatory Boards, unaided by the parties, to sift through the
parties' pleadings to uncover and resolve arguments not advanced by litigants themselves.
The burden of setting forth a clear and coherent argument for standing and intervention is on
the petitioner.”). A purpose of the contention rule is to put other parties on notice as to a
petitioner’s specific grievances and claims they will either support or oppose. Duke Energy
Corp., (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999).
Given Clark County’s failure to identify additional SAR sections which it disputes, this
contention, if otherwise found to be admissible, should be limited to raising a dispute only as
to the specific SAR subsections identified.

In sum, the contention is not admissible because it fails to satisfy 10 C.F.R.

§ 2.309(F)(1)(iv).
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CLK-SAFETY-011 - THE DOE LACKS SUFFICIENT GEOPHYSICAL DATA TO SUPPORT
ITS VOLCANIC MODEL

High-quality geophysical data is necessary to answer the
fundamental question as to whether volcanoes are primarily
controlled by upper crustal structure or mantle. DOE’s
approach to predicting the location and frequency of future
eruptions, as reflected in SAR Subsection 2.2.2.2.3.1 and
related subsections, relies heavily on upper crustal structures
and the local stress field, but does not provide sufficient
geophysical data to support this model. This is inadequate
because high-quality geophysical data are necessary to
confirm or rule out the proposition, supported by the currently
available data, that the primary control of the location of a
basaltic field near Yucca Mountain is asthenospheric mantle
processes.

CLK Petition at 76. In the contention, Clark County claims that DOE’s approach to predicting
the frequency and location of volcanoes lacks “high-quality geophysical data” to support the
model, which are critical for comparing deep versus shallow melting models by revealing the
location of low—viscosity (hot zones). CLK Petition at 76.

Staff Response

For the reasons discussed below, the contention is not admissible under 10 C.F.R. §
2.309(f)(1).

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

A contention must supported by a minimally sufficient or “reasonably specific factual or
legal basis for the petitioner’s allegations.” USEC, Inc. (American Centrifuge), CLI-06-10,
63 NRC 451, 455 (2006) (citation omitted).

Clark County, citing the SAR and other documents, asserts that DOE’s relies heavily on
the “control exerted by upper crustal structures and the local stress field to predict” future
igneous activity, that geophysical studies provide important information for predicting the
location of future volcanism, and that the primary control of the location of a basaltic field is

the process in the asthenospheric mantle and not the upper crustal structure or local stress
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fields. See CLK Petition at 78-84.

The Affidavit of Dr. Eugene Smith (CLK Petition, Attachment 3) contains the statement
that he adopts as his “own opinion” statements made in the contention. Because the affidavit
does not set forth a reasoned basis for Clark County’s position, it is difficult to assess the
basis for his opinion. See USEC, CLI-06-10, 63 NRC at 472 (conclusory opinions without an
expert’s reasoned basis deprives the board of the ability to assess the opinion); Entergy
Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station), LBP-04-28, 60 NRC 548,
560 n.16) (intervenor’s use of an affidavit that is a wholesale endorsement of a pleading
criticized). Thus, it is does not appear that the contention is supported by expert opinion.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

To raise a genuine dispute with the applicant on a material issue of law or fact, Nevada
must show that resolution of the dispute would make a difference in the outcome of the
proceeding. Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49
NRC 328, 333-34 (1999). Clark County’s claim that DOE did not consider “high-quality
geophysical data” does not identify a genuine dispute of material fact with the applicant.
Clark County ignores that the PVHA panel report cited in the Application (SAR at Section
2.2.2.2, pg. 2.2-90 et seq.) considered geophysical data. See “Probabilistic Volcanic
Hazards Analysis for Yucca Mountain, Nevada, BA0000000-0717-2200-00082 Rev 0”
(6/26/1996) (LSN# DEN000861156) (PVHA Report, Appendix B, at B-1 to B-7). Clark
County proffers no information that disputes the quality of this data or that consideration of
data concerning the depth of basaltic magma would provide information that would make a
difference with respect to a finding that there is a reasonable expectation that radioactive
materials can be disposed of without unreasonable risk to the health and safety of the public.
Therefore, Clark County fails to show a genuine dispute regarding a material issue of law or

fact.
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Clark County’s reference to “related” SAR subsections, see CLK Petition at 78, 84, also
fails to meet the § 2.309(f)(1)(vi) requirement that a contention provide “sufficient information
to show that a genuine dispute exists on a material issue of law or fact.” This section
requires that information proffered must include references to specific portions of the
application that the petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL
Susquehanna, LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC
281, 316, (2007) (contention failed to reference a specific portion of the application).
Because Clark County does not specify the other “related” sections of the SAR it wishes to
dispute, the contention fails to raise a dispute regarding those unidentified sections. If
Nevada wished to raise an issue with another section in the SAR as part of the contention, it
should have identified those sections as well. The Board, Staff and Applicant should not
have to guess which sections are the “related” sections. See Commonwealth Edison Co.
(Zion Nuclear Power Station, Units 1 and 2), CLI-99-4, 49 NRC 185, 194 (1999) (“We do not
expect our adjudicatory Boards, unaided by the parties, to sift through the parties' pleadings
to uncover and resolve arguments not advanced by litigants themselves. The burden of
setting forth a clear and coherent argument for standing and intervention is on the
petitioner.”). A purpose of the contention rule is to put other parties on notice as to a
petitioner’s specific grievances and claims they will be either supporting or opposing. Duke
Energy Corp., (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334
(1999). Given Nevada’s failure to identify additional SAR sections which it disputes, this
contention, if otherwise found to be admissible, should be limited to raising a dispute only as
to the specific SAR subsections identified.

In sum, the contention does not satisfy 10 C.F.R. § 2.309(f)(1)(v) and (vi) and should be

rejected.
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CLK-SAFETY-012 - THE DOE’S PRIOR INSTITUTIONAL FAILURES RENDER IT UNFIT
TO BE A LICENSEE

The DOE lacks the requisite institutional integrity to be granted
a license to construct and operate a repository in a safe and
secure manner for high level radioactive waste and spent
nuclear fuel at Yucca Mountain.

CLK Petition at 85. CLK-SAFETY-012 alleges that DOE’s past actions reveal a history of
failures to meet procedural, legal and contractual obligations. See id. Clark County asserts,
that taken together, these actions call into question DOE’s qualifications as an NRC licensee.
See id.

Staff Response

For the reasons discussed below, this contention is inadmissible.

10 C.F.R. § 2.309(f)(1)(iii): Within the Scope of the Proceeding

An admissible contention requires a showing that “the issue raised is within the scope of
the proceeding.” 10 C.F.R. § 2.309(f)(1)(iii). The scope of an NRC adjudicatory proceeding
is defined by the Commission in its initial hearing notice and order. Duke Power Co.
(Catawba Nuclear Station, Units 1 & 2), ALAB-825, 22 NRC 785, 790-91 (1985); PPL
Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-10, 66 NRC
1, 23 (2007). A licensing board “does not have the power to explore matters beyond those
which are embraced by the notice of hearing for the particular proceeding.” Portland General
Electric Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289-90 n.6 (1979). Therefore,
contentions outside of the prescribed scope of the proceeding must be inadmissible. CLK-
SAFETY-012 questions whether DOE has the requisite integrity to be the licensee to
construct the proposed Yucca Mountain repository. See id. The contention raises an issue
of whether, if a construction authorization is granted, DOE should be the entity to which it is
granted. This contention falls outside the scope of this proceeding and thus must be

dismissed.
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This proceeding was initiated when the Commission issued “Notice of Hearing and
Opportunity to Petition for Leave to Intervene.” U.S. Dep’t of Energy (High Level Waste
Repository), CLI-08-25, 68 NRC __, (Oct. 17, 2008) (slip op.). The Notice stated that the
scope of the hearing was to “consider the application for construction authorization filed by
DOE pursuant to Section 114 of the Nuclear Waste Policy Act of 1982 (NWPA), 42 U.S.C.
10134, and pursuant to 10 C.F.R. Parts 2 and 63.” Id. at _ (slip op. at 1).

Section 114(b) of the NWPA clearly and specifically designates the Department of
Energy as the sole statutorily mandated entity that has been selected to construct and
operate the proposed Yucca Mountain repository (“[T]he Secretary [of Energy] shall submit to
the [Nuclear Regulatory] Commission an application for a construction authorization for a
repository. . .”). There is no statutory or regulatory provision that would permit any entity
other than DOE to construct and operate the proposed Yucca Mountain repository.
Therefore, by virtue of this statutory mandate, DOE is the appropriate applicant.

Clark County cites a number of prior Commission cases to support admission of its
contention. These include: Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Units 2 & 3), CLI-01-24, 54 NRC 349 (2001), pet. for reconsid. denied, CLI-02-01, 55
NRC 1 (2002); Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), LBP-82-116,

16 NRC 1937 (1982); and Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
1), CLI-85-9, 21 NRC 1118 (1985).

None of these cases, however, involved repository licensing. Millstone was concerned
with the transfer of items from technical specifications to licensee-controlled documents as
part of an NRC-initiated program to improve technical specifications at all nuclear power
reactors. CLI-01-24, 54 NRC 349. In Catawba, a Licensing Board ruled on various pending
motions related to discovery. LBP-82-116, 16 NRC 1937. In Three Mile Island. The
Commission lifted the effectiveness of its 1979 enforcement order directing that a reactor

remain shut down. CLI-85-9, 21 NRC 1118, at 1157. Consequently, the Commission
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precedent cited by Clark County is not directly applicable to a consideration of DOE’s license
application pursuant to the NWPA. Finally, the NRC inspection and oversight process will
provide ongoing confidence into the future that DOE, as the licensee will comply with
applicable regulations. See, Final Rule, Disposal of High-Level Radioactive Wastes in a
Proposed Geologic Repository at Yucca Mountain, Nevada, 66 Fed. Reg. 55,732, 55,744
(Nov. 2, 2001) (“Should the Commission authorize construction of a geologic repository at
Yucca Mountain, the NRC staff will conduct an ongoing, performance-based inspection
program to evaluate DOE’s compliance with the performance objectives and any conditions
established in the construction authorization. . .”).

Therefore, CLK-SAFETY-012 falls outside the scope of this proceeding, and thus fails to

meet 10 C.F.R. § 2.309(f)(1)(iii). Accordingly, this contention should be rejected.
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INY-SAFETY-1 - FAILURE TO ADEQUATELY DESCRIBE AND ANALYZE THE FLOW
PATH IN THE LOWER CARBONATE AQUIFER THROUGH WHICH CONTAMINANTS
MAY MIGRATE AND ADVERSELY IMPACT AREAS WITHIN THE COUNTY OF INYO

The applicant (or “DOE”) failed to include in the Yucca
Mountain Repository License Application (“‘LA”) and Safety
Analysis Report (“SAR”) a description and analysis of the flow
path in the lower carbonate aquifer through which contaminants
can migrate from the proposed repository site to the biosphere
including to areas within the County of Inyo.

INY Petition at 3. INY-SAFETY-1 asserts that DOE’s SAR does not adequately address the
possibility of radionuclide contamination of the lower carbonate aquifer, which is below the
repository site. /d. INY-SAFETY-1 contends the SAR does not address the possibility that
continued groundwater pumping in the vicinity of the proposed repository would reverse the
upward hydraulic gradient that, under current conditions, prevents groundwater from moving
into the lower carbonate aquifer, thus potentially causing contamination of that aquifer. /d. at
5-7. Inyo does not dispute that under current conditions, the upward hydraulic gradient
would prevent radionuclide contamination from the proposed repository from reaching the
lower carbonate aquifer. Id. However, Inyo alleges that the SAR does not account for the
possibility that continued groundwater pumping could reverse that upward gradient and
cause contamination of the lower carbonate aquifer at some point in the future. Id. Inyo
asserts that it has conducted recent research that suggests that if radionuclides were to
reach the lower carbonate aquifer, contamination could migrate to the springs in Death
Valley National Park and other locations. Id at 7-8. Inyo asserts that DOE’s performance
assessments do not consider this scenario, in violation of 10 C.F.R. § 63.342. /d. at 12-13.

Staff Response

The Staff opposes admission of INY-SAFETY-1 because the contention: (a) is not
supported by a concise statement of facts or expert opinion; (b) does not demonstrate that a

genuine dispute exists with respect to a material issue of fact or law; and (c) constitutes an



-97 -
impermissible attack on the Commission’s regulations. See 10 C.F.R. §§ 2.309(f)(1)(iv),(v),
and (vi); 2.335(a).
10 C.F.R. § 2.335(a): Challenge to a Commission Rule or Regulation
Collateral attacks, explicit or implicit, on the Commission’s regulations are not permitted
unless a waiver is explicitly granted. 10 C.F.R. § 2.335(a). “Petitioners may not seek an
adjudicatory hearing ‘to attack generic NRC requirements or regulations, or to express
generalized grievances about NRC policies’.” Dominion Nuclear Connecticut, Inc. (Millstone
Power Station, Unit 2), CLI-03-14, 58 NRC 207, 218 (2003) (internal citation omitted.). Here,
Inyo is challenging the requirements of 10 C.F.R. § 63.305 without requesting the specific
permission necessary to do so. See 10 C.F.R. § 2.335. Thus, as discussed below, this
contention is an impermissible attack on the Commission’s regulations.
10 C.F.R. § 63.305 explicitly states that:
DOE should not project changes in society, the biosphere
(other than climate), human biology, or increases or decreases
of human knowledge or technology. In all analyses done to
demonstrate compliance with this part, DOE must assume that

all of those factors remain constant as they are at the time of
submission of the license application.

10 C.F.R. § 63.305(b). The Statements of Consideration for 10 C.F.R. Part 63 make clear
that “[c]haracteristics of the reference biosphere and the reasonably maximally exposed
individual are to be based on current human behavior and biospheric conditions in the
region, as described in § 63.305 and § 63.312.” Final Rule, Disposal of High-Level
Radioactive Wastes in a Proposed Geologic Repository at Yucca Mountain, NV, 66 Fed.
Reg. 55,732, 55,805 (Nov. 2, 2001). INY-SAFETY-1 contends that “[w]ithout question,
increased local regional groundwater pumping in the future is reasonably foreseeable,
and...has the potential to impact the upward gradient in the lower carbonate aquifer,”
causing potential migration of radionuclides from the repository to Death Valley springs. INY

Petition at 10. INY-SAFETY-1 is premised on a change in the biosphere unrelated to climate
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and therefore seeks to impose upon the applicant a requirement contrary to that set forth in
10 C.F.R. § 63.305. INY-SAFETY-1 therefore represents an impermissible challenge to

10 C.F.R. § 63.305 and should be rejected. In addition, to the extent that INY-SAFETY-1
alleges that “increased local regional groundwater pumping in the future” could reverse the
upward gradient, it is premised on a change in human activity and constitutes an additional,
impermissible attack on section 63.305.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

Section 2.309(f)(1)(v) requires that a contention be supported by a concise statement of
facts or expert opinion. If a contention references an expert opinion, that expert must still
provide the basis or explanation for that opinion in order to comply with Section
2.309(f)(1)(v). See USEC, Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 472
(2006). The Staff does not dispute that Inyo County provides in INY-SAFETY-1 facts and
expert opinion with respect to the speed at which contaminants could migrate, via the lower
carbonate aquifer, from the repository site to Death Valley Springs. See INY Petition at 7-15.
However, as discussed below, INY-SAFETY-1 is not supported by facts or expert opinion
with respect to whether radionuclide contamination from the proposed repository could reach
the lower carbonate aquifer, a premise upon which INY-SAFETY-1 depends.

INY-SAFETY-1 contends that because the scenario it sets forth has greater thana 1 in
10,000 chance of occurring within 10,000 years, it should have been considered in the LA.
INY Petition at 11-12. Inyo does not dispute that, under current conditions, the upward
hydraulic gradient prevents radionuclide contamination from the proposed repository from
reaching the lower carbonate aquifer. See id. at 7. However, Inyo County asserts that “a
continuation of current levels of local groundwater pumping and/or additional regional
groundwater pumping that is foreseeable in the future could reduce or eliminate the upward
gradient,” thereby allowing radionuclide contamination from the proposed repository to reach

the lower carbonate aquifer at some point in the future. Id. INY-SAFETY-1 does not provide
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any support for its assertion that this scenario meets the probability threshold for
consideration in the performance assessment at 10 C.F.R. § 63.342, or that its impact would
be sufficiently significant to require consideration even if it met the probability threshold. Inyo
asserts that “the County’s recent report” demonstrates that “such groundwater pumping has
the potential to impact the upward gradient in the lower carbonate aquifer.” /d. at 10.
However, although the document to which Inyo refers, Bredehoeft and King’s “The Potential
For Contaminants Transport Through the Carbonate Aquifer Beneath Yucca Mountain
Nevada,” Hydrodynamics Group LLC, 2008, unpublished (LSN CAL 00000029), does contain
a statement to this effect on page 17, the report explicitly declines to take a position on the
likelihood of contaminants entering the aquifer:

We are making no assertions about the likelihood of

contaminants migrating into the Carbonate Aquifer. We

address one question only — should contaminants get to the

Carbonate Aquifer, how long will they take to reach the
biosphere.

Bredehoeft and King, “The Potential For Contaminants Transport Through the Carbonate
Aquifer Beneath Yucca Mountain Nevada,” Hydrodynamics Group LLC, 2008, unpublished
(LSN CAL 00000029) at 3 (emphasis in original). In fact, neither this document nor any other
facts or statements in this contention support Inyo’s assertion that a greater than 1 in 10,000
chance exists that within 10,000 years, groundwater pumping at current or expect future
levels will reverse the upward hydraulic gradient currently separating the lower carbonate
aquifer from radionuclide contamination from the proposed repository and that, therefore,
such a scenario should have been considered in the SAR. See 10 C.F.R. § 63.342. In fact,
the attachment to the affidavit of Mr. Gaffney, ostensibly in support of INY-SAFETY-1, though
it is not referenced by, and does not reference, INY-SAFETY-1, notes that Inyo’s scientific
data “supports the conclusion” that the upward gradient will prevent migration of

radionuclides from the repository to the lower carbonate aquifer. See INY Petition,
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Attachment A, Affidavit of Matthew Gaffney, at 2. INY-SAFETY-1 therefore is based only on
Inyo’s assumption and speculation that the upward gradient will be eliminated at some point
in the future and contaminants from the proposed repository will enter the lower carbonate
aquifer. A contention based on such “bare assertions and speculation” is not admissible.
GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-06, 51 NRC 193, 208
(2000). Nor does Inyo provide any support for the stated opinion that reversal of the gradient
would inevitably allow contaminants from the proposed repository to reach the lower
carbonate aquifer, nor for the claim that radiological exposures would be significantly altered,
even if this scenario were to occur. 10 C.F.R. § 2.309(f)(1)(v) requires that an expert opinion
in support of a contention must explain the basis for the opinion, and Inyo County has not
done so. See USEC, CLI-06-10, 63 NRC at 472. INY-SAFETY-1 therefore is not adequately
supported by facts or expert opinion and should be rejected.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

An admissible contention must show that a “genuine dispute exists with the
applicant/licensee on a material issue of law or fact,” identify either specific portions of, or
alleged omissions from, the application, and provide supporting reasons for the petitioner’s
position. 10 C.F.R. § 2.309(f)(1)(vi). A petitioner must submit more than "' bald or
conclusory allegation[s]' of a dispute with the applicant,” but instead "must 'read the pertinent
portions of the license application . . . and . . . state the applicant's position and the
petitioner's opposing view.'" Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-
01, 55 NRC 1 (2002) (citing Rules of Practice for Domestic Licensing Proceedings —
Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,170-71 (Aug. 11,

1989)).
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INY-SAFETY-1 contends that the SAR is inadequate because it does not account for the
possibility that radionuclides from the proposed repository could reach Death Valley Springs
via the lower carbonate aquifer. INY Petition at 3. However, as DOE notes, the conceptual
groundwater flow model used in creating the performance assessment is already consistent
with the scenario described by Inyo County in that it already considers radionuclide
movement through groundwater to Death Valley springs. See, e.g., Repository SEIS, Vol. 3
p. CR-324, Response to Comment — RRR000091/0002; SAR § 2.4.4.

INY-SAFETY-1 does not provide any rationale, argument, basis, or support that the LA’s
performance assessment would be altered in any way depending on whether water reached
the accessible environment via the lower carbonate aquifer, as opposed to by other potential
channels. It merely asserts that the LA is deficient in not considering such a scenario. In
addition, Inyo County, as stated above, has not demonstrated that the scenario posited in
INY-SAFETY-1 meets the probability threshold for consideration in the TSPA or that the
impacts of such a scenario would result in a significant change to the TSPA even if they were
considered. Rather, INY-SAFETY-1 speculates, without basis, that such a scenario could
occur and, that if it were to occur, that it could be significant to the repository’s performance.
This is insufficient to raise a genuine dispute with respect to any specific portion of the
license application.

For all the foregoing reasons, INY-SAFETY-1 is not admissible and should be rejected.
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INY-SAFETY-2 - FAILURE TO ADEQUATELY DESCRIBE AND ANALYZE THE IMPACT
OF THE REPOSITORY IN COMBINATION WITH A CONTINUATION OF EXISTING
LEVELS OF GROUNDWATER PUMPING ON THE POTENTIAL MIGRATION OF
CONTAMINANTS FROM THE PROPOSED REPOSITORY

The applicant (or “DOE”) failed to include in the Yucca
Mountain Repository License Application (“‘LA”) and Safety
Analysis Report (“SAR”) a description and analysis of the
impact of a continuation of existing levels of groundwater
pumping in the vicinity of the proposed repository on the flow
path in the saturated zone through which contaminants can
migrate from the proposed repository site to the biosphere
including to areas within the County of Inyo.

INY Petition at 26. INY-SAFETY-2 asserts that DOE’s SAR does not adequately address the
possible impacts that a continuation of existing levels of groundwater pumping in the vicinity
of the proposed repository could have on the flow path of radionuclides in the saturated
zone, through which contaminants could migrate offsite to various locations in the biosphere.
Id. INY-SAFETY-2 is similar to INY-SAFETY-1 in that both contentions assert that continued
groundwater pumping could alter the existing upward hydraulic gradient between the lower
regional carbonate aquifer and the overlying volcanic aquifers. Id. at 5-7, 29. INY-SAFETY-
2 asserts that “should such groundwater pumping eliminate the upward gradient,
contaminants from the repository could potentially enter the saturated zone and migrate to
the biosphere at Devil’s Hole, Ash Meadows, Amargosa Valley, and Death Valley.” Id. at 32.
Inyo asserts that it has conducted recent research that suggests that if radionuclides were to
reach the lower carbonate aquifer, contamination would quickly migrate to the springs in
Death Valley National Park. /d at 30-32. Inyo also asserts that DOE’s performance
assessments do not consider this scenario and that, in the absence of such consideration,
the NRC cannot determine that there is a reasonable assurance that the repository will be
operated “without unreasonable risk to the health and safety of the public,” in violation of 10

C.F.R.§63.31. /d. at 32.
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Staff Response

The Staff opposes admission of INY-SAFETY-2 because the contention: (a) is not
supported by a concise statement of facts or expert opinion; (b) does not demonstrate that a
genuine dispute exists with respect to a material issue of fact or law; and (d) constitutes an
impermissible attack on the Commission’s regulations. See 10 C.F.R. §§ 2.309(f)(1)(iv),(v),
and (vi); 2.335(a).

10 C.F.R. § 2.335(a): Challenge to a Commission Rule or Regulation

Collateral attacks, explicit or implicit, on the Commission’s regulations are not permitted
unless a waiver is explicitly granted. 10 C.F.R. § 2.335(a). Petitioners may not seek an
adjudicatory hearing to attack generic NRC requirements or regulations, or to express
generalized grievances about NRC policies. Dominion Nuclear Connecticut, Inc. (Millstone
Power Station, Unit 2), CLI-03-14, 58 NRC 207, 218 (2003) (internal citations omitted). Here,
Inyo is challenging the requirements of 10 C.F.R. § 63.305 without requesting the specific
permission necessary to do so. See 10 C.F.R. § 2.335. Thus, as discussed below, this
contention is an impermissible attack on the Commission’s regulations.

10 C.F.R. § 63.305 explicitly states that:

DOE should not project changes in society, the biosphere
(other than climate), human biology, or increases or decreases
of human knowledge or technology. In all analyses done to
demonstrate compliance with this part, DOE must assume that

all of those factors remain constant as they are at the time of
submission of the license application.

10 C.F.R. § 63.305(b). The Statements of Consideration for 10 C.F.R. Part 63 make clear
that “[c]haracteristics of the reference biosphere and the reasonably maximally exposed
individual are to be based on current human behavior and biospheric conditions in the
region, as described in § 63.305 and § 63.312.” Final Rule, Disposal of High-Level
Radioactive Wastes in a Proposed Geologic Repository at Yucca Mountain, NV, 66 Fed.

Reg. 55,732, 55,805 (Nov. 2, 2001). INY-SAFETY-2 contends that DOE has failed to
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account for “the possibility that a continuation of current levels of local groundwater pumping
and/or additional regional groundwater pumping that is foreseeable in the future could reduce
or eliminate the upward gradient,” causing potential migration of radionuclides from the
repository to Death Valley springs. INY Petition at 32. INY-SAFETY-2 is therefore premised
on a change in the biosphere unrelated to climate and therefore seeks to impose upon the
applicant a requirement contrary to that set forth in 10 C.F.R. § 63.305. INY-SAFETY-2 thus
represents an impermissible challenge to 10 C.F.R. § 63.305 and should be rejected. In
addition, to the extent that INY-SAFETY-2 alleges that “additional regional groundwater
pumping that is foreseeable in the future,” see INY Petition at 32, could reverse the upward
gradient, it is premised on a change in human activity and constitutes an additional,
impermissible attack on section 63.305.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

Section 2.309(f)(1)(v) requires that a contention be supported by a concise statement of
facts or expert opinion. If a contention references an expert opinion, that expert must still
provide the basis or explanation for that opinion in order to comply with Section
2.309(f)(1)(v). See USEC, Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 472
(2006). The Staff does not dispute that Inyo County provides in INY-SAFETY-2 facts and
expert opinion with respect to the speed at which contaminants could migrate, via the lower
carbonate aquifer, from the repository site to Death Valley Springs. See INY Petition at 28-
32. However, as discussed below, INY-SAFETY-2 is not supported by facts or expert
opinion with respect to whether radionuclide contamination from the proposed repository
could reach the saturated zone, a premise upon which INY-SAFETY-2 depends.

INY-SAFETY-2 argues that future groundwater pumping in the vicinity of the proposed
repository could impact the upward gradient that, under current conditions, would prevent
radionuclide contamination from the proposed repository from reaching the saturated zone.

INY Petition at 29-30. Inyo County does not dispute that, under current conditions, the
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upward hydraulic gradient prevents radionuclide contamination from the proposed repository
from reaching the lower carbonate aquifer. See id. at 29-30. However, Inyo asserts that “a
continuation of current levels of local groundwater pumping and/or additional regional
groundwater pumping that is foreseeable in the future could reduce or eliminate the upward
gradient,” thereby allowing radionuclide contamination from the proposed repository to reach
the saturated zone at some point in the future, and that the SAR is deficient for failing to
consider this possibility. /d. at 32. However, while INY-SAFETY-2 argues that this sequence
of events could occur, it provides no basis whatsoever upon which one could conclude that it
will occur or is substantially likely to occur, such that it would require consideration in the
performance assessment, see 10 C.F.R. §§ 63.114(d), 63.342. Nor does Inyo provide a
basis that its impact, should this sequence of events occur, would be sufficiently significant,
such that it would appreciably alter the expected radiological exposure to the RMEI or the
accessible environment.

Inyo asserts that “the County’s recent report” demonstrates that “such groundwater
pumping has the potential to impact the upward gradient in the lower carbonate aquifer.” /d.
at 31. However, although the document to which Inyo County refers, Bredehoeft and King’s
“The Potential For Contaminants Transport Through the Carbonate Aquifer Beneath Yucca
Mountain Nevada,” Hydrodynamics Group LLC, 2008, unpublished (LSN CAL 00000029),
does contain a statement to this effect on page 17, the report explicitly declines to take a
position on the likelihood of contaminants entering the aquifer:

We are making no assertions about the likelihood of
contaminants migrating into the Carbonate Aquifer. We
address one question only — should contaminants get to the

Carbonate Aquifer, how long will they take to reach the
biosphere.

Bredehoeft and King, “The Potential For Contaminants Transport Through the Carbonate

Aquifer Beneath Yucca Mountain Nevada,” Hydrodynamics Group LLC, 2008, unpublished
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(LSN CAL 00000029) at 3 (emphasis in original). In fact, neither this document nor any other
facts or statements in Inyo’s County’s contention support its assertion that reversal of the
upward gradient is substantially likely enough to require consideration in the performance
assessment or, if it were to occur, that its result would be to significantly change the
radiological exposure to the RMEI or the accessible environment.

In fact, the attachment to the affidavit of Mr. Gaffney, ostensibly in support of INY-
SAFETY-2, though it is not referenced by, and does not reference, INY-SAFETY-2, notes
that Inyo County’s scientific data “supports the conclusion” that the upward gradient will
prevent migration of radionuclides from the repository to the lower carbonate aquifer. See
INY Petition, Attachment A, Affidavit of Matthew Gaffney, at 2. INY-SAFETY-2 therefore is
based only on Inyo’s assumption and speculation that the upward gradient will be eliminated
at some point in the future and contaminants from the proposed repository will enter the
saturated zone. Nor has Inyo offered any documentary support for the proposition that
contaminants from the proposed repository would reach the lower carbonate aquifer or
saturated zone. Finally, Inyo has not offered any support for the proposition that, even were
the upward gradient reversed and contaminants from the proposed repository did reach the
lower carbonate aquifer, radiological exposures to the RMEI or the accessible environment
would be significantly altered. A contention based on such “bare assertions and speculation”
is not admissible. GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-06,
51 NRC 193, 208 (2000). Although the text of paragraph 5 has been purported to have been
adopted by at least one expert, Inyo does not provide any support for the stated opinion that
reversal of the gradient would allow contaminants from the proposed repository to reach the
lower carbonate aquifer, nor for the claim that radiological exposures to the RMEI or the
accessible environment would be significantly altered, even if this scenario were to occur. 10
C.F.R. § 2.309(f)(1)(v) requires that an expert opinion in support of a contention must explain

the basis for that opinion, and Inyo County has not done so. See USEC, CLI-06-10, 63 NRC
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at472. INY-SAFETY-2 therefore is not adequately supported by facts or expert opinion and
should be rejected.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

An admissible contention must show that a “genuine dispute exists with the
applicant/licensee on a material issue of law or fact,” identify either specific portions of, or
alleged omissions from, the application, and provide supporting reasons for the petitioner’s
position. 10 C.F.R. § 2.309(f)(1)(vi). A petitioner must submit more than "' bald or
conclusory allegation[s]' of a dispute with the applicant,” but instead "must 'read the pertinent
portions of the license application . . . and . . . state the applicant's position and the

petitioner's opposing view.'" Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-
01, 55 NRC 1 (2002) (citing Rules of Practice for Domestic Licensing Proceedings —
Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,170-71 (Aug. 11,
1989)).

INY-SAFETY-2 contends that the SAR is inadequate because it does not account for the
possibility that radionuclides from the proposed repository could reach Death Valley Springs
and other locations via the saturated zone. INY Petition at 32. However, the conceptual flow
model used in formulating DOE’s performance assessment is already consistent with the
scenario described by Inyo. See, e.g., Repository SEIS, Vol. 3 p. CR-324, Response to
Comment — RRR000091/0002; see also SAR § 2.4 .4.

INY-SAFETY-2 does not provide any rationale or support for its assertion that the LA’s
performance assessment would be altered in any way depending on whether water reached
the accessible environment via the saturated zone, as opposed to by other potential
channels. It merely asserts that the LA is deficient in not considering such a scenario. In

addition, as stated above in the Staff's response regarding 10 C.F.R. § 2.309(f)(1)(v), INY-

SAFETY-2 does not set forth any basis upon which one could conclude that the likelihood of
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the sequence of events hypothesized by Inyo County is such that it would require
consideration in the performance assessment. Nor does Inyo County demonstrate that
consideration of the effects alleged in INY-SAFETY-2 would result in a significant change in
radiological exposure to the RMEI or to the accessible environment. Therefore, INY-
SAFETY-2 does not raise a genuine dispute of material fact or law with respect to any
portion of the license application and must be rejected.

For all the foregoing reasons, INY-SAFETY-2 is not admissible.
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INY-SAFETY-3 - FAILURE TO ADEQUATELY DESCRIBE AND ANALYZE THE
VOLCANIC FIELD IN THE GREENWATER RANGE IN AND ADJACENT TO DEATH
VALLEY NATIONAL PARK

The applicant (or “DOE”) failed to include in the Yucca
Mountain Repository License Application (“‘LA”) and Safety
Analysis Report (“SAR”) and description and analysis of the
probability of igneous activity disrupting the site of the proposed
repository. The applicant reports in the SAR in sections
2.2.2.2.3.1, 2.3.11.2.2 and related sections, that the probability
of igneous activity disrupting a repository drift is 1.7 x 10-8
events/year. The Final Supplemental Environmental Impact
Statement for a Geologic Repository for the Disposal of Spent
Nuclear Fuel and High-Level Radioactive Waste at Yucca
Mountain , Nye County Nevada, June 2008, (“Final SEIS”)*
reports in section 3.1.3.1.3 (page 3-21) that the average
probability of such activity is 1 chance in 6,300 that a volcanic
dike could disrupt the repository during the first 10,000 years.
These estimates underestimate the probability of igneous
activity, likely by two or more orders of magnitude, because the
applicant does not include the Death Valley volcanic field in the
Greenwater Range as part of the area to be considered for
hazard calculations.

INY Petition at 64. In this contention, Inyo County asserts that DOE has improperly
characterized the size and shape of the volcanic field around Yucca Mountain and that the
field should be expanded to include volcanoes in the Greenwater Range near Death Valley.
INY Petition at 64. Inyo County asserts that the Greenwater Range is within the geographic
area for which DOE should have considered igneous activity and that the Greenwater range
is geologically similar to Yucca Mountain. /d. at 67-68. Inyo County argues that had DOE
considered the Greenwater Range, the probability of igneous activity would have to be

revised “likely by two or more orders of magnitude.” Id. at 70.

% Inyo County’s issues related to NEPA compliance are addressed in the Staff's response to
INY-NEPA-6.
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Staff Response

The NRC staff opposes the admission of this contention because the contention fails to
meet the criteria set forth in 10 C.F.R. §§ 2.309(f)(1)(v) and (vi).

The Commission’s regulations at 10 C.F.R. § 2.309(f)(1)(iv) require that an issue must be
material to the findings the Commission must make. “Any issues of law or fact raised in a
contention must be material to the grant or denial of the license application in question, i.e.,
they must make a difference in the outcome of the licensing proceeding so as to entitle the
petitioner to cognizable relief...This requirement of materiality embodies the notion that an
alleged error or deficiency regarding a proposed licensing action must have some
significance relative to the agency's general responsibility and authority to protect the public
health and safety and the environment.” Private Fuel Storage, LLC (Independent Spent Fuel
Storage Installation), LBP-98-7, 47 NRC 142, 179-80 (1998).

The contention generally alleges non-compliance with various regulations in 10 C.F.R.
Part 63, including the requirement in 10 C.F.R. § 63.31(a)(2) which “states that the NRC may
authorize issuance of a construction authorization for Yucca Mountain if it determines that
there is reasonable assurance or expectation the materials described in the application can
be disposed of without unreasonable risk to the health and safety of the public.” INY Petition
at 65. Inyo asserts that an allegation of non-compliance with 10 C.F.R. Part 63 makes the
contention material. /d. Inyo County, however, must demonstrate that the issue raised is
material to findings the NRC must make regarding the action involved in the proceeding. 10
C.F.R. § 2.309(f)(1)(iv). An issue or dispute is material if “its resolution would ‘make a

difference in the outcome of a licensing proceeding.” Duke Energy Corporation (Oconee
Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 333-34 (1999) (quoting Rules of
Practice for Domestic Licensing Proceedings - Procedural Changes in the Hearing Process,
54 Fed. Reg. 33,168, 33,172 (Aug. 11, 1989)). See also Virginia Elec. & Power Co. (North

Anna Power Station, Units 1 & 2), CLI-76-22, 4 NRC 480, 486, 491 (1976), affd, 571 F.2d
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1289 (4th Cir. 1978) (information is material if it would have a natural tendency or capability
to influence the Staff’s decision regarding an action); Randall C. Orem, D.O., CLI-93-14,
37 NRC 423, 428 (1993) (information material to a decision whether to grant a radioactive
byproduct materials license). In this proceeding, the finding the Staff must make is of
whether “there is reasonable assurance that ...radioactive materials ...can be received and
possessed in a geologic repository operations area of the design proposed without
unreasonabile risk to the health and safety of the public; and ...there is reasonable
expectation that [radioactive] materials can be disposed of without unreasonable risk to the
health and safety of the public” as required by 10 C.F.R. § 63.31(a). In particular, with
respect to this contention, whether 63.31(a)(3)(ii) has been met. Here, Inyo County fails to
provide any analysis or reference that supports its proposition that the probability weighted
dose estimate was impacted by the alleged omission of Greenwater Range from DOE’s
analysis such that it would make a difference with regard to a finding that 63.31(a)(3)(ii) has
been met. Therefore, this contention fails to meet 10 C.F.R. § 2.309(f)(1)(iv) and Inyo
County has not shown how the alleged omission is material to any required NRC findings,
thus the contention cannot be admitted.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). A “mere ‘notice pleading’ is insufficient” and
the petitioner shall set forth the significance of each of its supporting references. Fansteel,
Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). Furthermore,
assertions, without further explanation, even from an expert, are insufficient to meet the
requirement of 10 C.F.R. § 2.309(f)(1)(v). See USEC, Inc. (American Centrifuge Plant), CLI-

06-10, 63 NRC 451, 472 (2006). Here, Inyo County fails to provide support for its assertion
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that DOE has underestimated the probability of igneous activity “likely by two or more orders
of magnitude.” INY Petition 70.
As a preliminary matter, it is not clear whether this contention is supported by an

t.* However, even if the contention is associated with an affidavit, as discussed

affidavi
below, it is inadmissible. Inyo County references research performed by its consultant (Dr.
Smith) on volcanism. See INY Petition at 67. However, the research cited by Inyo County
simply notes that Death Valley basalt is closely associated with Yucca Mountain Basalt. INY
Petition at 67-68. Based on this research, Inyo County makes the unsupported statement
that therefore the “hazard assessment for Yucca Mountain should consider the Greenwater
volcanoes near Death Valley.” INY Petition at 68-69. However, the relevancy of the
Greenwater volcanoes was considered in DOE’s 1996 PVHA. As documented in the PVHA
report what Inyo refers to as “Greenwater volcanics” were, in fact, given consideration as part
of the Amargosa Valley Isotopic Province (AVIP). See CRWMS M&O (Civilian Radioactive
Waste Management System Management and Operating Contractor) 1996. Probabilistic
Volcanic Hazard Analysis for Yucca Mountain, Nevada. BAOO0O0000-01717-2200-00082 REV
0 at Fig. 3-23 (LSN# DEN000861156), Fig. 3-23, page 3-75. Even if Inyo County’s allegation
that DOE failed to consider the Greenwater Range were true, Inyo County fails to explain
how consideration of the Greenwater volcanoes would cause DOE to underestimate the

probability for ingenious activity at Yucca Mountain or what impact this underestimation

would have on DOE’s SAR. Nor is there is any support to suggest that even if these

% INY-SAFETY-3 appears to be associated with an affidavit from Eugene I. Smith. Dr.
Smith’s affidavit states that "Contentions 8 and 9 comprised of several paragraphs are contained in
the petition. | hereby adopt as my own opinions the statements contained within Paragraph 5 of
Contentions 7 and 8 that are based upon research conducted by me and scientific colleagues. Those
two contentions are listed as INY-SAFETY-4 and INY-NEPA-4." Smith Affidavit at 2™ 14.
Consequently it is not clear from the affidavit which contentions Dr. Smith supports because three
different sets of numbers are used to refer to the contentions Dr. Smith supposedly supports.
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volcanoes were counted into a probability calculation, that this would increase probability of a
future eruption “likely by two or more orders of magnitude.“ None of Inyo County’s
assertions, even if supported by an expert, are sufficient to meet the requirement of 10
C.F.R. § 2.309(f)(1)(v). INY-SAFETY-3 is, therefore, inadmissible.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention also fails to provide sufficient information to show that a genuine dispute
exists with the applicant on a material issue of law or fact. Under the pleading criterion set
forth in 10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute
exists with respect to a material issue of law or fact. “[A] contention must show that a
“genuine dispute” exists with the applicant on a material issue of law or fact...The intervenor
must do more than submit “bald or conclusory allegation[s]” of a dispute with the applicant.
He or she must read the pertinent portions of the license application, including the Safety
Analysis Report and the Environmental Report, state the applicant's position and the
petitioner's opposing view.” Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-
01, 55 NRC 1 (2002). Here, Inyo County references specific portions of DOE’s SAR
documents that it claims to dispute, specifically SAR subsections 2.2.2.2,2.2.2.2.3.1,
2.3.11.2.1.1,and 2.3.11.2.2.5. See INY Petition at 70. However, as discussed upon, Inyo
County only provides conclusory allegations that DOE has underestimated the probability of
igneous activity at Yucca Mountain. See Id. Accordingly, INY-SAFETY-3 fails to meet
provide sufficient information to show a genuine dispute with the applicant. For the

foregoing reasons, the Staff opposes admission of INY-SAFETY-3.
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INY-(JOINT) SAFETY-4: FAILURE TO INCLUDE THE REQUIREMENTS OF THE
NATIONAL INCIDENT MANAGEMENT SYSTEM (NIMS), DATED MARCH 1, 2004, AND
RELATED DOCUMENTATION IN SECTION 5.7 EMERGENCY PLANNING OF THE
YUCCA MOUNTAIN REPOSITORY SAFETY ANALYSIS REPORT (SAR).

The applicant failed to include key interoperability and
standardized procedure and terminology requirements of the
National Incident Management System (NIMS), in the
Emergency Planning required as part of the Safety Analysis
Report [Yucca Mountain Repository License Application,
General Information and Safety Analysis Report. DOE/RW-
0573 REV 0. 2008 (SAR Section 5.7; SAR pp 5.7-1 to 5.7-55).
LSN DENO001592183] to sufficiently ensure the ability of Nye
County and other offsite agencies to properly plan and respond
to onsite emergency actions. See requirements at 10 CFR
63.161 and 10 CFR 72.32(b).

INY Petition at 86. INY-(JOINT) SAFETY-4 asserts that SAR Section 5.7 fails to include key
interoperability and standardized procedure and terminology requirements of the National
Incident Management System (NIMS), as required by 10 CFR §§ 63.161 and 72.32(b). /d.
As a result of this alleged failure, Inyo County argues that offsite agencies lack needed

information to properly plan and respond to onsite emergency actions. /d.

Staff Response

The Staff opposes admission of INY-(JOINT) SAFETY-5 because it fails to meet the
requirements of 10 C.F.R. § 2.309(f)(1) to demonstrate that the issue raised is the scope of
the proceeding and to raise a genuine dispute regarding the application.

10 C.F.R. § 2.309(f)(1)(iii): Within the Scope of the Proceeding

An admissible contention requires a showing that “the issue raised is within the scope of
the proceeding.” 10 C.F.R. § 2.309(f)(1)(iii). The scope of an NRC adjudicatory proceeding
is defined by the Commission in its initial hearing notice and order. Duke Power Co.
(Catawba Nuclear Station, Units 1 & 2), ALAB-825, 22 NRC 785, 790-91 (1985); PPL
Susquehanna LLC (Susquehanna Steam Elec. Station, Units 1 & 2), LBP-07-10, 66 NRC 1,

23 (2007). This proceeding was initiated when the Commission issued “Notice of Hearing
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and Opportunity to Petition for Leave to Intervene.” U.S. Dep’t of Energy (High Level Waste
Repository), CLI-08-25, 68 NRC __, (Oct. 17, 2008) (slip op.). The Notice stated that the
scope of the hearing was to “consider the application for construction authorization filed by
DOE pursuant to Section 114 of the Nuclear Waste Policy Act of 1982 (NWPA), 42 USC
10134, and pursuant to 10 CFR Parts 2 and 63.” I/d. at _ (slip op. at 1).

10 C.F.R. § 63.21(c)(21) requires DOE to include in the SAR supporting its application for
a construction authorization a description of an emergency plan as required by 10 C.F.R.
§ 63.161. Section 63.161 requires DOE to develop an emergency plan based on the criteria
of 10 C.F.R. § 72.32(b). INY-(JOINT) SAFETY-4 acknowledges that "[t{jhe SAR addresses
NRC directives and DOE requirements," including the requirement to submit a description of
an emergency plan based on the criteria of 10 C.F.R. § 72.32(b), as required by 10 C.F.R.
§ 63.21(c)(21). See INY Petition at 86. However, Inyo County argues that, in addition to
describing an emergency plan that meets the NRC criteria for an emergency plan, DOE's
should also describe how the emergency plan will meet the requirements of NIMS. However,
the scope of the instant proceeding is limited to the requirements of 10 C.F.R. Part 63. High
Level Waste Repository, CLI-08-25, 68 NRC at __ (slip op. at 1). Disputes over whether
DOE has met other requirements outside of Part 63 are outside the scope of this proceeding.
Therefore, INY-(JOINT) SAFETY-4 does not comply with 10 C.F.R. § 2.309(f)(1)(iii) and,
therefore, is inadmissible.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

An admissible contention must show that a “genuine dispute exists with the
applicant/licensee on a material issue of law or fact”, identify either specific portions of, or
alleged omissions from the application, and provide supporting reasons for the petitioner’s
position. 10 C.F.R. § 2.309(f)(1)(vi). A contention that does not directly controvert a specific
portion of the application, or identify specific additional information that the petitioner argues

was improperly omitted must be dismissed. See Sacramento Municipal Utility District
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(Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48 (1992), review
declined, CLI-94-2, 39 NRC 91 (1994).

Here, Inyo County acknowledges that DOE has complied with NRC regulations related to
the emergency plan description. INY Petition at 89. The county asserts that DOE must also
describe how its emergency plan will meet the NIMS criteria. However, as discussed above,
the NIMS criteria are outside the scope of the instant proceeding. Inyo County identifies no
other specific error or omission in the SAR, and, therefore, has not shown a genuine dispute
with regard to a material issue of law or fact, as required by 10 C.F.R. § 2.309(f)(1)(vi). For
this reason, INY-(JOINT) SAFETY-4 is inadmissible.

For the reasons discussed above, INY-(JOINT) SAFETY-4 should be rejected.



- 117 -

INY-(JOINT) SAFETY-5 (NYE-(JOINT) SAFETY-6) — THE LA LACKS ANY
JUSTIFICATION OR BASIS FOR EXCLUDING POTENTIAL AIRCRAFT CRASHES AS A
CATEGORY 2 EVENT SEQUENCE

Contrary to the requirements of 10 CFR 63 to provide the

technical basis for the inclusion or exclusion of specific human-

induced hazards in the repository preclosure safety analysis,

the Department of Energy (DOE) has merely assumed the U.S.

Air Force (USAF) will restrict their activities in the repository

vicinity. No basis or justification for that assumption is provided

by DOE in its repository License Application (LA) or supporting

documents.
INY Petition at 97. INY-(JOINT) SAFETY-6 was jointly sponsored by Nye County (the lead),
the Four Nevada Counties, and Inyo County. /d. at 102. In this contention, petitioners assert
that DOE failed to provide the technical basis or justification for excluding aircraft hazard to
surface facilities as an initiating event. Id. at 97. The petitioners state, citing SAR Section
1.6.3.4.1 at 1.6-22, that “ ‘[t]he accident analysis conducted assumed that such flight
restriction would occur.”” Id. The petitioners assert that “[n]o further basis or justification of

this critical assumption is discussed.” /d.

Staff Response

The Staff opposes the admission of INY-(JOINT) SAFETY-6 in that it does not provide
sufficient facts or expert opinions to support the petitioners’ position on the issue, and it does
not demonstrate that a genuine dispute exists with the applicant on a material issue of law or
fact. See 10 C.F.R. § 2.309(f)(1)(v) and (vi).

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

In order for a contention to be admissible under the standards set forth in 10 C.F.R.

§ 2.309(f)(1)(v), the contention must provide a concise statement of the facts or opinions
supporting the contention together with reference to the specific sources the petitioner
intends to rely upon. A contention will be inadmissible if the petitioner has offered no

tangible information, no experts, no substantive affidavits, but instead only bare assertions
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and speculation. USEC, Inc. (American Centrifuge Plant), LBP-05-28, 62 NRC 585, 597
(2005), citing Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203
(2003).

In paragraph 5.b. of the contention, the petitioners assert that “[w]ithout the flight
restrictions assumed by DOE, its calculation of aircraft crash event sequence probability
would likely have significantly different results.” INY Petition at 101. The petitioners base
this assertion on an assumption used in the SAR and for a calculation in a supporting
document. Id. From this, the petitioners “presume[ ] that without the unjustified assumption
that an aircraft crash into repository facilities would be much more probable and categorized
as a category 2 event sequence per 10 CFR 63.2.” Id. Petitioners do not cite any expert
opinion or facts in support of these conclusions. Rather, they are bare assertions and
speculation and, therefore, do not meet the standard in § 2.309(f)(1)(v) that requires
contentions to have supporting facts or expert opinion.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The petitioners state that DOE “has merely assumed the U.S. Air Force (USAF) will
restrict their activities in the repository vicinity. No basis or justification for that assumption is
provided by DOE in its repository License Application (LA) or supporting documents.” INY
Petition at 97. The petitioners cite SAR Sections “1.6.3.4.1, pp. 1.6-21, 6-22, and 6-23,
Section 5.7; SAR pp 5.7-1 to 5.7-55” as the “relevant LA sections.” Id. at 102. However, the
petitioners do not address SAR Section 1.9.3, Table 1.9-10, or SAR Section 5.8.3. In SAR
Section 1.9.3, DOE states that “[p]rocedural safety controls are activities performed by both
repository and nonrepository personnel whose actions affect repository activities to ensure
that operations are within the analyzed conditions of the PCSA [preclosure safety analysis]
and TSPA. SAR Section 1.93. at 1.9-19. Table 1.9-10 identifies the preclosure procedural
safety controls. /d. Procedural Safety Controls 15 through 18 relate to aircraft operational

controls. SAR Table 1.9-10 at 1.9-144 to 1.9-145. Further, DOE states in SAR Section
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5.8.3:

Prior to receipt of a license to receive and possess SNF and
HLW, and in accordance with 10 CFR 63.121(c), controls will
be implemented to ensure that the requirements of 10 CFR
63.111(a) and (b) are met. The site boundary, as shown in
Figure 5.8-2, will be considered as the boundary of the
preclosure controlled area under the definition of 10 CFR
20.1003. Such land use controls will include ensuring that U.S.
Air Force flight activities in the proximity of the GROA remain
within the repository performance analysis considerations of
existing and projected U.S. Air Force flight activity
(Section 1.6.3.4.1).

SAR Section 5.8.3 at 5.8-7. The petitioners do not reference these portions of the license
application or address why these explanations are not adequate to justify DOE’s treatment of
U.S. Air Force activities over the proposed flight restricted airspace. Consequently, the
petitioners have failed to establish a genuine dispute on a material issue of fact or law, and
the contention is inadmissible on this basis. See PPL Susquehanna LLC (Susquehanna
Steam Electric Station, Units 1 & 2), LBP-07-10, 66 NRC 1, 24 (2007) (“Any contention that

fails directly to controvert the application or that mistakenly asserts the application does not

address a relevant issue can be dismissed.”) (citations omitted).
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NEI-SAFETY-01- SPENT NUCLEAR FUEL DIRECT DISPOSAL IN DUAL PURPOSE
CANISTERS

The License Application (“LA”) fails to permit direct disposal of

dual purpose canisters (“DPCs”) containing commercial spent

nuclear fuel and is therefore inconsistent with “as low as is

reasonably achievable” (“ALARA”) principles, unnecessarily

generates additional low-level radioactive waste (“LLRW”), and

wastes limited resources.
NEI Petition at 9. NEI argues the LA statement that all commercial spent nuclear fuel will be
loaded into Transportation, Aging, and Disposal (TAD) canisters for disposal is inconsistent
with ALARA, leads to unnecessary generation of LLRW, and results in increased resource
use and costs because DPCs can be directly disposed of in the repository. NEI Petition at 9.
NEI claims that workers at either Yucca Mountain or reactor sites will be unnecessarily
exposed to increased radiation as a result of unloading the fuel from DPCs and reloading it

into TADs. NEI Petition at 9.

Staff Response

The Staff opposes the admission of NEI-SAFETY-01 because it: (a) does not raise an
issue material to the findings the NRC must make to support the action involved in the
proceeding; and (b) insofar as the contention relates to reactor sites’ compliance with
ALARA, it does not raise an issue within the scope of this proceeding. See 10 C.F.R.

§ 2.309(f)(1)(iii) and (iv).

10 C.F.R. § 2.309(f)(1)(iii) — Within the Scope of the Proceeding

To the extent NEI-SAFETY-01 claims activities that occur at the reactor sites will not be
ALARA, it does not raise an issue within the scope of this proceeding. NEI cites 10 C.F.R.

§ 50.40 to show that reactor licensees must comply with Part 20. NEI Petition at 10. Without
regard to the merits of NEI's claim, this issue is outside the scope of this proceeding, which is
whether a construction authorization should be granted or denied for the Yucca Mountain

high-level waste repository, based on the application submitted by DOE. 10 C.F.R. §
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2.309(f)(1)(iv) — Materiality

With regard to materiality, an admissible contention must assert an issue of law or fact
that is “material to the findings the NRC must make to support the action that is involved in
the proceeding.” 10 C.F.R. § 2.309(f)(1)(iv). That is, the petitioner must show that the
subject matter of the contention would impact the grant or denial of the pending construction
authorization. Id; see PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1
& 2), LBP-07-10, 66 NRC 1, 24 (2007); Southern Nuclear Operating Company (Early Site
Permit for Vogtle ESP Site), LBP-07-03, 65 NRC 237, 253 (2007).

NEI states that 10 C.F.R § 63.111 provides that the geologic repository operations area
must comply with 10 C.F.R. Part 20. NEI Petition at 10. While this assertion is true, the
ALARA principle applies to the operational and decommissioning phases of the repository,
but not to the achievement of the long-term performance objective. Disposal of High-Level
Radioactive Wastes in a Proposed Geologic Repository at Yucca Mountain, NV, 66 Fed.
Reg. 55,732, 55,751 (Nov. 2, 2001). In promulgating Part 63, the Commission received a
comment that the ALARA principle should be used to design critical repository structures,
systems, and components so that the performance of certain design features, particularly
barriers, would be optimized, but the Commission declined to extend ALARA into postclosure
requirements. /d. at 55,762.

The decision regarding how to package spent nuclear fuel for disposal in the repository is
a design decision affecting postclosure repository performance; it is not part of the operations
of the geologic repository operations area. See 10 C.F.R § 63.2 (“Engineered barrier system
[EBS] means the waste packages, including engineered components and systems other than
the waste package (e.g., drip shields), and the underground facility.”); SAR at 2-6 (“The EBS
is comprised of the emplacement drift, drip shield, waste package, naval SNF structure,
waste form and waste package internals (including transportation, aging, and disposal

canisters; naval canisters; HLW canisters; and DOE SNF canisters), waste package pallet,
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and invert features.”) (emphasis added); and 10 C.F.R. § 63.113 (requiring the EBS and
natural barriers to be designed to meet postclosure performance objectives for the geologic
repository). Therefore, the ALARA principle does not apply to DOE’s choice to place

13" As a result of this

commercial spent nuclear fuel in TADs rather than DPCs for disposa
decision, even if spent nuclear fuel is repackaged at Yucca Mountain, the ALARA principle is
not violated with respect to workers at Yucca Mountain because the repacking is a result of a
decision designed to meet postclosure performance objectives to which ALARA is not
applicable. Accordingly, in order to grant or deny the construction authorization sought by
DOE, the NRC does not need to make a finding regarding whether disposal of commercial
spent nuclear fuel in TADs as opposed to DPCs is ALARA, and the contention does not raise
a material issue.

Because NEI-SAFETY-01 (a) does not raise an issue material to the findings the NRC
must make to support the action involved in the proceeding; and (b) insofar as the contention
relates to reactor sites’ compliance with ALARA, it does not raise an issue within the scope of

this proceeding, NEI-SAFETY-01 does not satisfy the NRC’s contention admissibility

requirements and should be rejected.

% In accordance with 10 C.F.R. § 63.111, the geologic repository operations area must meet
the requirements of 10 C.F.R. Part 20. Therefore, if workers at Yucca Mountain do repackage spent
nuclear fuel, then such repackaging must done in accordance with the requirements of 10 C.F.R. Part
20 (ALARA).
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NEI-SAFETY-02 - INSUFFICIENT NUMBER OF NON-TAD SNF SHIPMENTS TO YUCCA
MOUNTAIN

Yucca Mountain’s surface facility design capability to receive
not less than 90% of commercial spent nuclear fuel (“SNF”) in
Transportation, Aging, and Disposal (“TAD”) canisters is
inconsistent with “as low as is reasonably achievable”
(“ALARA”) principles.

NEI Petition at 13. NEI claims that because the repository surface facilities are designed to
receive at least 90 percent of commercial spent nuclear fuel at the repository in TAD
canisters, this will cause reactor site workers to unload commercial SNF from dual-purpose
canisters (DPCs) and transportable bare fuel casks (BFCs) and reload it into TAD canisters,
which results in unnecessary exposure to radiation to reactor site workers and is therefore
inconsistent with ALARA principles. NEI Petition at 13. NEI alleges that the exposure to
radiation is unnecessary because DOE has already “analyzed the environmental impacts of
an alternative scenario whereby up to 25% of SNF would be received at Yucca Mountain in
non-TAD canisters and casks and concluded that there would be little if any additional
environmental impacts.” /d.

Staff Response

The Staff opposes the admission of NEI-SAFETY-02 in that it: (a) does not raise an issue
within the scope of the proceeding; (b) does not demonstrate that the issue is material to the
findings the NRC must make to support the action involved in the proceeding; and (c) does
not contain adequate supporting facts or expert opinion. See 10 C.F.R. § 2.309(f)(1)(iii), (iv),
and (v).

10 C.F.R. § 2.309(f)(1)(iii) — Within the Scope of the Proceeding

NEI-SAFETY-02 does not raise an issue within the scope of this proceeding. NEI's
essential argument is that to meet the design requirements in the LA, a large amount of SNF

will need to be repackaged into TADs at the reactor sites before being transported to Yucca
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Mountain. NEI Petition at 16. This repackaging at reactor sites will result in greater doses to
workers at the reactor sites than if the repackaging occurred at Yucca Mountain, which,
according to NEI, is inconsistent with ALARA. Id. Even assuming there would be a violation
of ALARA, it would be at the reactor sites. The contention does not allege that DOE would
violate its ALARA requirements for occupational dose or any other applicable requirements
at the Yucca Mountain high-level waste repository, but that the methodology used in the
Yucca Mountain LA will cause reactor licensees to do so when SNF is reloaded into TADs.
Id. Without regard to the merits of NEI's contention, the issue raised by NEI is outside the
scope of this proceeding, which is whether a construction authorization should be granted or
denied for the Yucca Mountain high-level waste repository, based on the application
submitted by DOE.

NEI contends that the surface facility design capability to receive at least 90 percent of
commercial SNF in TADs instead of DPCs or BFCs will increase dose to workers at reactor
sites and thus is inconsistent with ALARA principles. NEI Petition at 15-16. However, in
order to issue the construction authorization, under Part 63, the Staff need only find that DOE
meets the requirements of 10 C.F.R. Part 20 with respect to the geologic repository
operations area. See 10 C.F.R § 63.111(a). While NEI cites 10 C.F.R. § 50.40 to
demonstrate that reactors are required to comply with 10 C.F.R. Part 20, nothing in 10 C.F.R.
Part 63 requires DOE to ensure that reactor licensees meet 10 C.F.R. Part 20, and the NRC
is not required to make any findings under 10 C.F.R. Part 50 in order to grant or deny DOE’s
application for a construction authorization. See 10 C.F.R. § 2.309(f)(1)(iv); PPL
Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-10, 66 NRC
1, 24 (2007); Southern Nuclear Operating Company (Early Site Permit for Vogtle ESP Site),
LBP-07-3, 65 NRC 237, 253 (2007). Therefore, whether or not reactor sites will comply with
the ALARA requirements in 10 C.F.R. Part 20 is not material to this proceeding.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion
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NEI provides the affidavit of two experts, Brian Gutherman and Richard Loftin, in support
of NEI-SAFETY-02. NEI Petition, Attachment 8. They conclude that “to be consistent with
the principles of ALARA, DOE should amend the LA to design the Yucca Mountain surface
facilities to receive up to 25% of SNF in DPCs and BFCs so that repackaging of SNF from
DPCs and BFCs occurs at the repository rather than at reactor sites.” Id. at  48. However,
in support of NEI-SAFETY-01, both Brian Gutherman and Richard Loftin conclude that
DOE'’s decision to unload SNF from DPC and repackage it into TAD canisters would be
inconsistent with ALARA principles, whether the repackaging would occur at reactor sites or
the repository. NEI Petition, Attachment 7 at  71. NEI’s experts state in one instance that
repackaging SNF from DPCs into TADs is inconsistent with ALARA, but then state that this
repackaging should be conducted at the repository instead of at reactor sites. These
statements are inconsistent with one another and, therefore, cannot support NEI's
contention. Moreover, because of this inconsistency, the experts’ statements that
repackaging of the fuel, regardless of where, would be inconsistent with ALARA lack a
reasoned basis or explanation. In a comparable situation, a licensing board has stated “an
expert opinion that merely states a conclusion...without providing a reasoned basis or
explanation for that conclusion is inadequate because it deprives the Board of the ability to
make the necessary, reflective assessment of the opinion as it is alleged to provide a basis
for the contention.” Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation),
LBP-98-7, 47 NRC 142, 181 (1998). Consequently, NEI fails to provide an adequate

supporting expert opinion for NEI-SAFETY-02,%® and therefore, it is inadmissible. See USEC,

% Brian Gutherman and Richard Loftin also supply an affidavit in support of NEI-SAFETY-01.
NEI Petition, Attachment 7. Their conclusion that the repackaging of commercial SNF is inconsistent
with ALARA because it causes unnecessary exposure to workers, whether at Yucca Mountain or
reactor sites, should be disregarded because it is inconsistent with their position in support of
NEI-SAFETY-02, where they advocate the position that workers at Yucca Mountain should repackage
(continued. . .)
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Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 472 (2006).
Because NEI-SAFETY-02 fails to meet the criteria set forth in 10 C.F.R. § 2.309(f)(1)(iii),

(iv), and (v), the Staff opposes its admissibility.

commercial SNF from DPCs into TADs. See NEI Petition at 11, 15. However, NEI also provided the
expert opinion of Dr. Matthew Kozak in support of the position taken in NEI-SAFETY-01, i.e. failure to
permit direct disposal of DPCs is inconsistent with ALARA. NEI Petition, Attachment 7 at { 71.
Because Dr. Kozak has not provided inconsistent opinions in his affidavits, the Staff does not object to
NEI-SAFETY-01 on the basis that it does not satisfy 10 C.F.R. § 2.309(f)(1)(v).
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NEI-SAFETY-03 - EXCESSIVE SEISMIC DESIGN OF AGING FACILITY

The design requirement stated in Section 1.2.7.1.3.2.1 of the
License Application (LA) Safety Analysis Report (SAR)
specifying that the vertical aging overpack system “must
withstand a seismic event characterized by horizontal and
vertical peak ground accelerations of 96.52 ft/s2 (3g) without
tipover and without exceeding canister leakage rates” is
excessively conservative, goes beyond the necessary safety
margin, and is not consistent with ALARA [as low as is
reasonably achievable] principles.

NEI Petition at 17. NEI alleges that the “3g design requirement is excessively conservative
and inappropriate,” and “the excessive design requirement could increase licensing
uncertainty and delay, and could increase the occupational exposures associated with the
facility.” Id.

Staff Response

The Staff opposes the admissibility of this contention because the assertion that the
excessive design could lead to licensing uncertainty and delay fails to meet 10 C.F.R.
§ 2.309(f)(1)(iv) in that NEI has failed to demonstrate this issue is material. The remainder of
the contention, which relates to an increase in occupational exposures, fails to meet
10 C.F.R. § 2.309(f)(1)(v) and (vi) in that NEI does not provide supporting facts or expert
opinion nor demonstrates that there is a genuine dispute with the license application on a
material issue of law or fact.

10 C.F.R. § 2.309(f)(1)(iv) — Materiality

NEI alleges that the overly conservative design of the aging overpack system
unnecessarily increases licensing uncertainty and risk of delay. NEI Petition at 18.
However, NEI cites nothing to support its claim that the NRC must consider the possibility of
uncertainty or delay when evaluating the license application for the proposed repository at
Yucca Mountain. Therefore, NEI has failed to demonstrate that this claim is material to the

findings the NRC must make.
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10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

NEI alleges that “[t]he 3g design requirement® is not consistent with ALARA principles.”
NEI Petition at 18. However, NEI does not provide any facts or expert opinion to specifically
address how ALARA principles would be violated by the 3g design requirement. One of
NE/I's experts states that “the aging casks will likely be designed differently from current dry
storage systems, possibly with some structural element or apparatus to prevent overturning.”
NEI Petition, Attachment 10, Affidavit of Brian Gutherman q[ 8. This speculative statement is
contradicted by DOE in SAR Section 1.2.7.1.3.2.1, wherein DOE states “[t]he design of the
vertical aging overpacks permits placement on the aging pads without the requirement for
seismic restraints or other tie-downs.” The same NEI expert states “[ijnstallation of such an
element or apparatus, adjacent to each previously loaded aging cask, will cause the workers
involved to receive a higher radiation dose than if the cask could be deployed in the free-
standing mode.” Gutherman Affidavit §] 8. This NEI expert is speculating that the design for
the vertical aging overpack will be different than described in the SAR at 1.2.7.1.3.2.1 and
speculating how installation of some structural element or apparatus to prevent overturning
will be accomplished. Moreover, while the expert does allege that workers will receive higher
radiation doses, he does not provide facts, or even claim, that those higher doses would be
inconsistent with ALARA.

While NEI characterizes the occupational exposure doses to workers as “unnecessary,”
NE/I’s expert did not perform a cost-benefit analysis, as is contemplated by ALARA, and did

not provide factual information to support NEI's “unnecessary” dose assertion. See

% NEI refers to the requirement that “the vertical aging overpack system of the aging facility
‘must withstand a seismic event characterized by horizontal and vertical peak ground accelerations of

96.52 ft/s® (3g) without tipover and without exceeding canister leakage rates” as the 3g design
requirement. NEI Attachment 9 at 2-3.
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10 C.F.R. §§ 20.1003, 20.1101(b). For instance, NEI's expert does not state how Part 63
requirements would be satisfied if DOE removed the alleged excessive conservatisms from
its design. See 10 C.F.R. § 20.1003 (mandating consideration of “the purpose for which the
licensed activity is undertaken”). Similarly, the expert does not address the changes in
benefits to the public health and safety as a result of the less conservative design. See
10 C.F.R. § 20.1003 (requiring balancing of “the economics of improvements in relation to
benefits to the public health and safety”). Consequently, NEI has failed to meet its burden
pursuant to 10 C.F.R. § 2.309(f)(1)(v) of providing facts or expert opinion to support its claim
that the 3g design requirement is inconsistent with ALARA principles.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

NEI claims that “the conservative DOE approach may lead to unnecessary occupational
doses at the operational repository.” NEI Petition at 18. NEI cites 10 C.F.R. Part 20 and
specifically 10 C.F.R. § 20.1101(b) for the proposition that occupational doses must be
ALARA. NEI Petition at 18. Part 20 requires an applicant to make a reasonable effort to
maintain radiation exposures ALARA, consistent with the purpose of the activity undertaken,
taking into account the state of technology, the economics of improvements in relation to
state of technology, the economics of improvements in relation to benefits to the public
health and safety, and other societal and socioeconomic considerations, and in relation to
utilization of nuclear energy and licensed materials in the public interest. 10 C.F.R.
§ 20.1003. In promulgating revisions to Part 20, the Commission noted that compliance with
the requirement to incorporate the ALARA concept into a radiation protection program will
not be judged on “whether exposures and doses represent an absolute minimum or whether
the licensee has used all possible methods to reduce exposures.” Standards for Protection
Against Radiation, 56 Fed. Reg. 23,360, 23,367 (May 21, 1991). Accordingly, NEI's
assertion that the dose will be unnecessary without a complete ALARA analysis is insufficient

to establish a genuine dispute with the license application on a material issue of fact or law
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and, therefore, does not satisfy 10 C.F.R. § 2.309(f)(1)(vi).

In sum, the staff oppose admission of this contention.
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NEI-SAFETY-04 - LOW IGNEOUS EVENT IMPACT ON TSPA

The Department of Energy (DOE) in the License Application
(LA) has modeled the scenario of a volcano at the Yucca
Mountain site in the Total System Performance Assessment
(TSPA). Based on an unreasonable set of assumptions that
postulate the complete failure of every waste package in the
repository, DOE conservatively concludes that intrusive
igneous events that intersect the repository account for
approximately 40% of the total dose over a 10,000 year period.
Based on an analysis and calculation by the Electric Power
Research Institute (EPRI), DOE has been excessively
conservative in its treatment in the LA TSPA of the
consequences of a potential igneous event. NEI contends that
in fact substantial additional safety margin exists in this area.
NEI contends that if DOE considered a reasonably expected
intrusive igneous scenario, the related consequences would
show no significant release of radionuclides. DOE’s
conservative treatment and results could contribute to licensing
uncertainty and could delay the development of the repository.

NEI Petition at 23. NEI alleges that DOE uses an unreasonable set of assumptions in the
TSPA that lead to an excessively conservative estimate of the consequences of a potential
igneous event. NEI Petition at 23. NEI believes that “if DOE considered a reasonably
expected intrusive igneous scenario, the related consequences would show no significant
release of radionuclides.” NEI Petition at 23. NEI alleges that DOE’s conservatism “could
contribute to licensing uncertainty and could delay the development of the repository.” NEI

Petition at 23.

Staff Response

The Staff opposes the admissibility of NEI-SAFETY-04 because (a) it fails to meet 10
C.F.R. 2.309(f)(1)(iv) in that NEI has failed to demonstrate the issues raised in the contention
are material to the findings the NRC must make to support the grant or denial of the
construction authorization, and (b) insofar as the contention relates to licensing uncertainty
and delay of the development of the repository, it does not meet 10 C.F.R. 2.309(f)(1)(iii)

because it does not raise an issue within the scope of this proceeding. See Changes to
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Adjudicatory Process, 69 Fed. Reg. 2182, 2221 (Jan. 14, 2004) (failure to comply with any of
the § 2.309(f)(1) requirements is grounds for dismissal); see also Private Fuel Storage, LLC
(Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999).

10 C.F.R. § 2.309(f)(1)(iii): Within the Scope of the Proceeding

NEI alleges that the result of DOE’s excessive conservatism could be licensing
uncertainty and delay of the development of the repository. NEI Petition at 23. However, the
Notice of Hearing specifies the matters to be considered in the hearing are “whether the
application satisfies the applicable safety, security, and technical standards of the AEA and
NWPA and the NRC'’s standards in 10 CFR Part 63 for construction authorization for a high-
level waste geologic repository, and also whether the applicable requirements of the National
Environmental Policy Act (NEPA) and NRC’s NEPA regulations, 10 CFR Part 51, have been
met.” U.S. Department of Energy (High Level Waste Repository); Notice of Hearing and
Opportunity To Petition for Leave to Intervene on an Application for Authority To Construct a
Geologic Repository at a Geologic Repository Operations Area at Yucca Mountain, 73 Fed.
Reg. 63,029, 63,029 (Oct. 22, 2008). Licensing uncertainty and possible delay do not fall
within the safety, security, and technical or environmental standards that the NRC considers.
Therefore, NEI has failed to demonstrate that NEI-SAFETY-04 is within the scope of the
hearing.

10 C.F.R. § 2.309(f)(1)(iv): Materiality

In addition, NEI has failed to demonstrate that the issues raised in NEI-SAFETY-04 are
material to any finding NRC must make to support the grant or denial of the construction
authorization for the geologic repository at Yucca Mountain. While NEI asserts that DOE has
overestimated the dose due to the assumption that all waste packages fail in its model of a
future intrusive igneous event, NEI does not allege, much less demonstrate, that DOE fails to
comply with the regulatory requirements cited by NEI, 10 C.F.R. §§ 63.114, 63.113, 63.311,

and proposed 63.342(c). See NEI Petition at 23, 25. As such, NEI has not demonstrated
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that this contention is material to the findings NRC must make to support the action involved
in this proceeding, and NEI-SAFETY-04 is, therefore, inadmissible. See 10 C.F.R §
2.309(H)(1)(iv); PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2),
LBP-07-10, 66 NRC 1, 24 (2007); Southern Nuclear Operating Company (Early Site Permit
for Vogtle ESP Site), LBP-07-03, 65 NRC 237, 253 (2007). Accordingly, NEI-SAFETY-04

should be denied.
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NEI-SAFETY-05 — EXCESSIVE CONSERVATISM IN THE POSTCLOSURE CRITICALITY
ANALYSIS

The postclosure criticality analysis described in Section
2.2.1.4.1.1 of the License Application (LA) Safety Analysis
Report (SAR) provides a substantial safety margin, is
excessively conservative, and will unnecessarily lead to the
expectation that disposal control rod assemblies be inserted in
some fuel assemblies at nuclear power plants prior to shipment
to disposal.

NEI Petition at 31. In support of this contention, NEI states that Section 2.2.1.4.1.1, which
sets forth postclosure criticality methodology, “goes well beyond what is appropriate or
necessary to assure safety.” Id. at 32. NEI argues that “from the perspective of the nuclear
industry,” the analysis will create “a de facto expectation that disposal control rod assemblies
(Section 2.2.1.4.1.1.3) be inserted into some fuel assemblies at the nuclear power plants”
and that an increased occupational dose will result to the workers who are required to insert
the assemblies. /d. NEI further argues that the resultant dose to such workers will not be As
Low As Reasonably Achievable (“ALARA”), as required by 10 C.F.R. § 20.1101(b). /d. at 31-
32. NEI argues that existing industry practice in this area provides a sufficient margin of

safety. Id. at 32.

Staff Response

The Staff opposes the admission of NEI-SAFETY-5, in that it: (a) does not raise an issue
material to the findings the NRC must make to support the action involved in the proceeding;
and (b) does not raise an issue within the scope of this proceeding. See 10 C.F.R.

§ 2.309(f)(1)(iii) and (iv).

10 C.F.R. § 2.309(f)(1)(iii) - Scope

NEI-SAFETY-5 does not raise an issue within the scope of this proceeding. NEI's
essential argument is that “de-facto” requirement to insert disposal control assemblies into

fuel assemblies at nuclear power plants will violate those plants’ requirement to keep
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occupational dose ALARA, a requirement found at 10 C.F.R. §§ 50.40 and 2201(b). NEI
Petition at 31-32. The contention does not allege that the Yucca Mountain high-level waste
repository will violate its ALARA requirements for occupational dose or any other applicable
requirements, but that the methodology used in the Yucca Mountain LA will cause reactor
licensees to do so when disposal control rod assemblies are inserted into spent fuel
assemblies at those facilities. /d. at 31-32. Without regard to the merits of NEI's contention,
the issue raised by NEI is outside the scope of this proceeding, which is whether a
construction authorization should be granted or denied for the Yucca Mountain high-level
waste repository, based on the application submitted by DOE.

10 C.F.R. § 2.309(f)(iv) - Materiality

With regard to materiality, an admissible contention must assert an issue of law or fact
that is “material to the findings the NRC must make to support the action that is involved in
the proceeding.” 10 C.F.R. § 2.309(f)(1)(iv). That is, the petitioner must show that the
subject matter of the contention would impact the grant or denial of the pending construction
authorization. Id; see PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1
& 2), LBP-07-10, 66 NRC 1, 24 (2007); Southern Nuclear Operating Company (Early Site
Permit for Vogtle ESP Site), LBP-07-03, 65 NRC 237, 253 (2007).

NEI-SAFETY-5 claims that the LA’s overly conservative criticality analysis for the Yucca
Mountain facility will lead to other nuclear facilities exposing their workers to a dose that is
greater than ALARA, in violation of their 10 C.F.R. § 20.1101(b) requirement. NEI Petition at
31-32. Section 20.1101(b) requires each licensee to use, to the extent practical, procedures
and controls to ensure that the dose from that facility to workers and to members of the
public be ALARA. 10 C.F.R. § 20.1101(b). Although the contention references the ALARA
requirement applicable to the high-level waste repository, see NEI Petition at 31-32, it does
not claim that occupational exposure from the Yucca Mountain facility will be greater than

ALARA or address exposure to individuals from the Yucca Mountain facility in any way. If
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NEI-SAFETY-5 were admitted and litigated, its outcome would not in any way affect or bear
on the NRC'’s decision to issue, or decline to issue, the construction authorization for Yucca
Mountain sought by DOE.*® Therefore, because the subject matter of the contention would
not impact the grant or denial of the pending construction authorization in any way, it does
not raise an issue material to the findings that the NRC must make in order to issue or
decline to issue the construction permit and therefore should not be admitted.

Accordingly, NEI-SAFETY-5 does not meet the NRC’s contention admissibility

requirements and should be rejected.

% For example, the expert affidavit supporting NEI-SAFETY-5 states that the LA SAR’s
criticality assumption that full flooding with water will occur is unrealistic and that the criticality analysis
should have instead considered configurations less than fully flooded, which the affidavit claims will
“increase the number of assemblies that do not require disposal control rod assemblies.” See NEI
Petition at Attachment 12, “Affidavit of Everett L. Redmond Il, In Support of Proposed Contention NEI-
SAFETY-05" at 3. Even if this assertion were correct, altering this assumption and thereby increasing
the number of fuel assemblies not requiring disposal control rod assemblies to be installed at the
originating nuclear power plant would have no impact on the NRC’s decision to grant or deny the
construction authorization application since, as NEI's expert testifies, altering the assumption in this
manner “would still maintain a high level of conservatism” and therefore presumably not, at least
according to NEI, appreciably alter the performance of the repository or its compliance with applicable
requirements. /d. at 5.
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NEI-SAFETY-06 - DRIP SHIELDS ARE NOT NECESSARY

The drip shields that the Department of Energy (“DOE”)
proposes as part of the Engineered Barrier System (“EBS”) are
not necessary because the repository is capable of meeting
regulatory requirements with significant performance margin
and defense in depth without drip shields. Installation of the
drip shields will result in significant and unnecessary radiation
exposures, resource use, and costs, and is therefore
inconsistent with “as low as is reasonably achievable”
(“ALARA”) principles.

NEI Petition at 35. In this contention, NEI asserts that the drip shields proposed by DOE as
part of the EBS are not necessary and that consequently their installation violates ALARA
principles because it will lead to unnecessary radiation exposures for site workers and use of
resources. NEI Petition at 35. In particular, NEI claims that the drip shields are not
necessary to meet regulatory requirements because DOE’s post-closure analysis is overly-
conservative. /d.

Staff Response

The NRC staff opposes the admission of this contention because the contention fails to
meet the criteria set forth in 10 C.F.R. §§ 2.309(f)(1)(iv).

10 C.F.R. § 2.309(f)(1)(iv): Materiality

The Commission’s regulations at 10 C.F.R. § 2.309(f)(1)(iv) require that an issue must be
material to the findings the Commission must make. “Any issues of law or fact raised in a
contention must be material to the grant or denial of the license application in question, i.e.,
they must make a difference in the outcome of the licensing proceeding so as to entitle the
petitioner to cognizable relief...This requirement of materiality embodies the notion that an
alleged error or deficiency regarding a proposed licensing action must have some
significance relative to the agency's general responsibility and authority to protect the public
health and safety and the environment.” Private Fuel Storage, LLC (Independent Spent Fuel

Storage Installation), LBP-98-7, 47 NRC 142, 179-80 (1998). See also PPL Susquehanna



- 138 -
LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-10, 66 NRC 1, 24 (2007);
Southern Nuclear Operating Company (Early Site Permit for Vogtle ESP Site), LBP-07-3,
65 NRC 237, 253 (2007).

In this contention, NEI claims that the installation of drip shields is not necessary and
violates ALARA principles as defined in 10 C.F.R. Part 20, “Standards for Protection Against
Radiation.” NEI Petition at 36. NEI claims that “the repository will comply with regulatory
requirements with significant performance margin without the titanium drip shields and the
fabrication and installation of the drip shields will thus result in (1) unnecessary radiation
exposures to repository site workers; (2) unnecessary use of resources; and (3) the
unnecessary expenditure of billions of dollars. Hence the repository design’s inclusion of
titanium drip shields is not consistent with ALARA principles.” Id. at 36-37.

NEI states that 10 C.F.R § 63.111 provides that the geologic repository operations area
must comply with 10 C.F.R. Part 20. NEI Petition at 10. While this assertion is true, the
ALARA principle applies to the operational and decommissioning phases of the repository,
but not to the achievement of the long-term performance objective. Disposal of High-Level
Radioactive Wastes in a Proposed Geologic Repository at Yucca Mountain, NV, 66 Fed.
Reg. 55,732, 55,751 (Nov. 2, 2001). In promulgating Part 63, the Commission received a
comment that the ALARA principle should be used to design critical repository structures,
systems, and components so that the performance of certain design features, particularly
barriers, would be optimized, but the Commission declined to extend ALARA into postclosure
requirements. Id. at 55,762. The decision regarding the use of drip shields is a design
decision affecting postclosure repository performance; it is not part of the operations of the

geologic repository operations area.* See 10 C.F.R § 63.2 (“Engineered barrier system

“' In accordance with 10 C.F.R. § 63.111, the GROA must meet the requirements of 10
(continued. . .)
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[EBS] means the waste packages, including engineered components and systems other than
the waste package (e.g., drip shields), and the underground facility.”); SAR at 2-6 (“The EBS
is comprised of the emplacement drift, drip shield, waste package, naval SNF structure,
waste form and waste package internals (including transportation, aging, and disposal
canisters; naval canisters; HLW canisters; and DOESNF canisters), waste package pallet,
and invert features.”) (emphasis added); and 10 C.F.R. § 63.113 (requiring the EBS and
natural barriers to be designed to meet postclosure performance objectives for the geologic
repository). Therefore, the ALARA principle does not apply to DOE’s choice to install drip
shields. Accordingly, in order to grant or deny the construction authorization sought by DOE,
the NRC does not need to make a finding regarding whether installation of drip shields, as
opposed to not installing them, is ALARA.*

Furthermore, ALARA does not prohibit “unnecessary” doses. Rather, Part 20 requires an
applicant to make a reasonable effort to maintain radiation exposures ALARA, “consistent
with the purpose of the activity undertaken, taking into account the state of technology, the
economics of improvements in relation to state of technology, the economics of
improvements in relation to benefits to the public health and safety, and other societal and
socioeconomic considerations, and in relation to utilization of nuclear energy and licensed
materials in the public interest.” 10 C.F.R. § 20.1003. In promulgating revisions to Part 20,
the Commission noted that compliance with the requirement to incorporate the ALARA

concept into a radiation protection program will not be judged on “whether exposures and

C.F.R. Part 20. Therefore, the actual installation of the drip shields must done in accordance with the
requirements of 10 C.F.R. Part 20 (ALARA).

*2 Given that NRC does not need to make a determination as to whether DOE’s decision to
use drip shields is ALARA, NEI's arguments in this contention regarding the conservatisms of DOE’s
post-closure analysis need not be addressed.
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doses represent an absolute minimum or whether the licensee has used all possible
methods to reduce exposures.” Standards for Protection Against Radiation, 56 Fed. Reg.
23,360, 23,367 (May 21, 1991). Accordingly, the NRC does not need to determine whether
there will be any “unnecessary” doses in order to grant or deny the construction
authorization. Based on the foregoing, NEI has not demonstrated the issue is material the

NRC must make and NEI-SAFETY-06 should be rejected.
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NEV-SAFETY-01 - DOE INTEGRITY

The LA cannot be granted because DOE lacks the requisite
integrity to be an NRC licensee. NEV Petition, at 16.

NEV Petition at 16. NEV-SAFETY-01 alleges that DOE’s continuing and past actions “reveal
a pattern of material false statements and omissions and an elevation of schedule
considerations over safety and compliance.” NEV Petition at 16. Nevada asserts that
“[tlaken together, these actions indicate that DOE has a defective safety culture and lacks
the integrity” to be an NRC licensee. NEV Petition at 16.

Staff Response

10 C.F.R. § 2.309(f)(1)(iii): Within the Scope of the Proceeding

An admissible contention requires a showing that “the issue raised is within the scope of
the proceeding.” 10 C.F.R. § 2.309(f)(1)(iii). The scope of an NRC adjudicatory proceeding
is defined by the Commission in its initial hearing notice and order. Duke Power Co.
(Catawba Nuclear Station, Units 1 & 2), ALAB-825, 22 NRC 785, 790-91 (1985); PPL
Susquehanna LLC (Susquehanna Steam Elec. Station, Units 1 & 2), LBP-07-10, 66 NRC 1,
23 (2007). This proceeding was initiated when the Commission issued “Notice of Hearing
and Opportunity to Petition for Leave to Intervene.” U.S. Dep’t of Energy (High Level Waste
Repository), CLI-08-25, 68 NRC __, (Oct. 17, 2008) (slip op.). The Notice stated that the
scope of the hearing was to “consider the application for construction authorization filed by
DOE pursuant to Section 114 of the Nuclear Waste Policy Act of 1982 (NWPA), 42 USC
10134, and pursuant to 10 CFR Parts 2 and 63.” Id. at _ (slip op. at 1).

NEV-SAFETY-01 questions whether DOE has the requisite integrity to be the licensee to
construct the proposed Yucca Mountain repository. The contention raises an issue of
whether, if a construction authorization is granted, DOE should be the entity to which it is

granted. In support of this proposition, Nevada cites two Commission cases: Georgia Inst.
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of Tech. (Georgia Tech Research Reactor), CLI 95-12, 42 NRC 111 (1995), and Georgia
Power Co. (Vogtle Electric Generating Plant, Units 1 & 2), CLI-93-16, 38 NRC 25 (1993).
NEV Petition at 16-17. Neither of these cases, however, involved repository licensing.
Georgia Tech concerned a renewal license for the Georgia Tech Research Reactor. Georgia
Tech, CLI-95-12, 42 NRC at 113. Vogtle involved a hearing on a proposal to transfer
operating rights over to Southern Nuclear Operating Company, Inc. Vogtle, CLI-93-16, 38
NRC at 27. Moreover, neither case addresses the unique requirements of the NWPA.

Section 114(b) of the NWPA, clearly and specifically designates the Department of
Energy as the sole statutorily mandated entity that has been selected to apply to the NRC to
construct and operate the proposed Yucca Mountain repository. 42 U.S.C. § 10134(b)
(2000) (“. . .the Secretary [of Energy] shall submit to the [Nuclear Regulatory] Commission an
application for a construction authorization for a repository. . .”). There is no statutory or
regulatory provision that would permit any entity other than DOE to construct and operate the
proposed Yucca Mountain repository. Therefore, DOE, by virtue of this statutory mandate, is
the appropriate applicant. If “the Commission authorize[s] construction of a geologic
repository at Yucca Mountain, the NRC staff will conduct an ongoing, performance-based
inspection program to evaluate DOE’s compliance with the performance objectives and any
conditions established in the construction authorization. . .” Final Rule, Disposal of High-
Level Radioactive Wastes in a Proposed Geologic Repository at Yucca Mountain, Nevada,
66 Fed. Reg. 55,731, 55,744 (Nov. 2, 2001). However, the issue that Nevada raises,
whether DOE has the requisite integrity to be the licensee, is not appropriate for
consideration in this proceeding.

Because this contention is outside the scope of the proceeding, and therefore does not
meet the contention admissibility criterion in 10 C.F.R. § 2.309(f)(1)(iii), NEV-SAFETY-01

should be rejected.
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NEV-SAFETY-02 - DOE MANAGEMENT

The LA cannot be granted because DOE lacks the requisite
management ability to construct and operate a safe repository.

NEV Petition at 28. NEV-SAFETY-02 alleges that DOE’s current and past actions with
respect to Yucca Mountain and other large projects demonstrates that it is unqualified to be a
licensee because its management “would jeopardize the design, construction, and
operation of a proposed Yucca Mountain repository, would fail to protect the public health
and safety and . . . would fail to comply with NRC requirements . . ..” NEV Petition at 28.

Staff Response

The Staff submits that NEV-SAFETY-02 does not comply with 10 C.F.R. § 2.309(f)(1)(iii)
because it fails to show that the issue raised therein is within the scope of the instant
proceeding. On that basis, this contention is inadmissible.

10 C.F.R. § 2.309(f)(1)(iii): Within the Scope of the Proceeding

An admissible contention requires a showing that “the issue raised is within the scope of
the proceeding.” 10 C.F.R. § 2.309(f)(1)(iii). The scope of an NRC adjudicatory proceeding
is defined by the Commission in its initial hearing notice and order. Duke Power Co.
(Catawba Nuclear Station, Units 1 & 2), ALAB-825, 22 NRC 785, 790-91 (1985); PPL
Susquehanna LLC (Susquehanna Steam Elec. Station, Units 1 & 2), LBP-07-10, 66 NRC 1,
23 (2007). This proceeding was initiated when the Commission issued the “Notice of
Hearing and Opportunity to Petition for Leave to Intervene.” U.S. Dep’t of Energy (High
Level Waste Repository), CLI-08-25, 68 NRC __, (Oct. 17, 2008) (slip op.). The Notice
stated that the scope of the hearing was to “consider the application for construction
authorization filed by DOE pursuant to Section 114 of the Nuclear Waste Policy Act of 1982

(NWPA), 42 USC 10134, and pursuant to 10 CFR Parts 2 and 63.” /d. at _ (slip op. at 1).
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NEV-SAFETY-02 questions whether DOE has the requisite management competence to
be the licensee to construct the proposed Yucca Mountain repository. NEV Petition at 28. In
support of this proposition, Nevada cites to past actions by DOE that it asserts disqualify
DOE as alicensee. See NEV Petition at 30-44. Nevada cites past NRC case law "for the
proposition that an applicant's management competence is a proper consideration in a
licensing proceeding to determine entitlement to an NRC license." NEV Petition at 28, citing
Piping Specialists, Inc. (Kansas City, MO), LBP-92-25, 36 NRC 156 (1992); Louisiana
Energy Services, LP (Claiborne Enrichment Center), LBP-91-41, 34 NRC 332 (1991);
Sequoyah Fuels Corp. (Uranium Conversion Facility), CLI-86-17, 24 NRC 489 (1986).
However, none of these cases addresses the unique requirements of the NWPA.

Section 114(b) of the Nuclear Waste Policy Act of 1982, as amended, 42 U.S.C.

§ 10134(b), clearly and specifically designates the Department of Energy as the sole
statutorily mandated entity that has been selected to apply to the NRC to construct and
operate the proposed Yucca Mountain repository (“. . .the Secretary [of Energy] shall submit
to the [Nuclear Regulatory] Commission an application for a construction authorization for a
repository. . .”). There is no statutory or regulatory provision that would permit any entity
other than DOE to construct and operate the proposed Yucca Mountain repository. If "the
Commission authorize[s] construction of a geologic repository at Yucca Mountain, the NRC
staff will conduct an on-going, performance-based inspection program to evaluate DOE’s
compliance with the performance objectives and any conditions established in that
construction authorization . . . .” Final Rule, Disposal of High-Level Radioactive Wastes in a
Proposed Geologic Repository at Yucca Mountain, NV, 66 Fed. Reg. 55,731, 55,744 (Nov. 2,
2001). Because the NWPA designates DOE as the sole possible applicant and licensee for
the repository, the issue that Nevada raises in NEV-SAFETY-2 — namely, whether DOE has
the requisite management competence to be the licensee for the repository -- is outside the

scope of the proceeding.
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Because this contention is outside the scope of the proceeding, and therefore does not
meet the contention admissibility criterion in 10 C.F.R. § 2.309(f)(1)(iii), NEV-SAFETY-02

should be rejected.
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NEV-SAFETY-03 - QUALITY ASSURANCE IMPLEMENTATION

SAR Subsections 5.0, 5.1, 5.1.2, and similar subsections and
DOE's QARD (incorporated by reference in the License
Application in Chapter 5), which promise DOE compliance with
quality assurance (QA) requirements in the future, ignore the
facts that DOE has been and continues to be unable to
implement an adequate QA program and that there exists no
basis for a reasonable assurance that DOE will do so in the
future.

NEV Petition at 45. NEV-SAFETY-03 challenges SAR Subsections 5.0, 5.1, 5.1.2, and
similar subsections which describe future DOE compliance with quality assurance (“QA”)
requirements. /d. The contention asserts that, based on alleged past and current practices,
DOE has been unable to implement an adequate QA program and that as a result, there is
no basis for a reasonable assurance that DOE will do so in the future. NEV Petition at 45.

Staff Response

The Staff opposes admission of NEV-SAFETY-03 because it fails to meet the
requirements of 10 C.F.R. § 2.309(f)(1)(iv) to demonstrate that the issue raised is material to
findings the NRC must make to grant or deny DOE’s application.

10 C.F.R. § 2.309(f)(1)(iv): Materiality

NEV-SAFETY-03 fails to demonstrate that the issue it raises is material to the finding the
Staff must make. An admissible contention must assert an issue of law or fact that is
“material to the findings the NRC must make to support the action that is involved in the
proceeding.” 10 C.F.R. § 2.309(f)(1)(iv). An issue or dispute is material if “its resolution

would ‘make a difference in the outcome of a licensing proceeding.” Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 333-34 (1999) (internal
citation omitted).

NEV-SAFETY-03 cites requirements of 10 C.F.R. § 63.142 and 10 C.F.R. § 63.143,

which describe regulatory requirements for implementation of a QA program, and raises the
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issue of whether DOE has complied with those requirements. NEV Petition at 46. Nothing in
Part 63 indicates that DOE’s QA program must be fully implemented prior to issuing a
construction authorization. Rather, in the SAR, DOE is required to provide “[a] description of
the [QA] program to be applied to the structures, systems, and components important to
safety and to the engineered and natural barriers important to waste isolation. The
description of the [QA] program must include a discussion of how the requirements of
§ 63.142 will be satisfied.” 10 C.F.R. § 63.21(c)(20) (emphasis added).

NEV-SAFETY-03 cites examples of previous QA program issues and findings and
challenges whether there is reasonable assurance DOE will in the future comply with
10 C.F.R. §§ 63.142 and 63.143. See NEV Petition at 45, 50-58. In order to approve the
license application, the NRC must find that the QA program that DOE has described will
comply with Subpart G of 10 C.F.R. Part 63 and that it describes how the applicable
requirements of 10 CFR 63.142 will be satisfied. 10 C.F.R. §§ 63.21(c)(20) & 63.31(a)(3)(iii).
This requirement only applies prospectively to DOE’s future activities in the event a
construction authorization is granted.

Nevada also states that DOE’s past activities regarding its QA program are relevant to
the review methodology outlined in NUREG-1804, Rev. 2, Yucca Mountain Review Plan
(July 2003) (ADAMS Accession No. ML032030389). NEV Petition at 48-49. However, the
Yucca Mountain Review Plan is not a regulation and it does not impose regulatory
requirements on DOE. See Curators of the Univ. of Missouri (TRUMP-S Project), CLI-95-8,
41 NRC 386, 397 (1995) (“NUREGs and Regulatory Guides are advisory by nature and do
not themselves impose legal requirements . . . . A licensee is free either to rely on NUREGs
and Regulatory Guides or to take alternative approaches to meet legal requirements. . . .”).

Issues concerning DOE’s future compliance with its QA program will be subject to the

NRC'’s inspection and oversight process which will provide ongoing confidence into the future
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that DOE will comply with applicable regulations. See Final Rule, Disposal of High-Level
Radioactive Wastes in a Proposed Geologic Repository at Yucca Mountain, Nevada, 66 Fed.
Reg. 55,731, 55,744 (Nov. 2, 2001) (“Should the Commission authorize construction of a
geologic repository at Yucca Mountain, the NRC staff will conduct an ongoing, performance-
based inspection program to evaluate DOE’s compliance with the performance objectives
and any conditions established in that construction
authorization. . . .”).

Therefore, NEV-SAFETY-03 should be rejected because it fails to meet the requirements

of 10 C.F.R. § 2.309(f)(1)(iv).
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NEV-SAFETY-04 - CONTENT OF QUALITY ASSURANCE PROGRAM

Legal issue: SAR Subsection 5.1.2, which states that the
Quality Assurance Requirements and Description (QARD)
addresses design, analysis, fabrication, construction and
testing of the repository, fails to comply with applicable quality
assurance criteria because the SAR does not address
repository operation, permanent closure, and decontamination
and dismantling of surface facilities.

NEV Petition at 73. NEV-SAFETY-04 asserts that SAR Subsection 5.1.2 is materially
incomplete, and therefore fails to comply with the requirements of 10 C.F.R. § 63.21(c)(20)
because the SAR does not address repository operation, permanent closure,
decontamination and dismantling of surface facilities. NEV Petition at 73-74.

Staff Response

The Staff opposes admission of NEV-SAFETY-04 because it fails to meet the
requirements of 10 C.F.R. § 2.309(f)(1)(iv) to demonstrate that the issue raised is material to
findings the NRC must make to grant or deny DOE’s application.

10 C.F.R. § 2.309(f)(1)(iv): Materiality

NEV-SAFETY-04 is inadmissible because it fails to assert an issue of law or fact that is
“material to the findings the NRC must make to support the action that is involved in the
proceeding.” 10 C.F.R. § 2.309(f)(1)(iv). The APAPO Board specified that the 10 C.F.R.

§ 2.309(f)(1)(iv) materiality requirement requires “citation to a statute or regulation that,
explicitly or implicitly, has not been satisfied by reason of the issue raised in the contention.”
See U.S. Dep’t of Energy (High Level Waste Repository: Pre-Application Matters), LBP-08-
10, 67 NRC 450, 455 (2008).

NEV-SAFETY-04 asserts that SAR Subsection 5.1.2 is materially incomplete because
the QARD does not address repository operation, permanent closure, decontamination and

dismantling of surface facilities. NEV Petition at 73. As a result, according to Nevada, this

violates 10 C.F.R. § 63.21(c)(20), which requires a “description of the quality assurance
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program” applicable to these items. Id. at 75.

The contention misreads 10 C.F.R. § 63.21(c)(20). DOE must submit a description of the
quality assurance program, which "must include a discussion of how the applicable
requirements of § 63.142 will be satisfied." 10 C.F.R. § 63.21(c)(20) (emphasis supplied).
Section 63.142(a) states that quality assurance program described in the SAR shall apply to
"all structures, systems, and components important to safety, to design and characterization
of barriers important to waste isolation, and to related activities." These related activities
include "facility and equipment design and construction; facility operation; performance
confirmation; permanent closure; and decontamination and dismantling of surface facilities."
Id. However, the regulation further provides that DOE "shall establish a quality assurance
program that complies with the requirements of this subpart at the earliest practicable time
consistent with the schedule for accomplishing the activities" listed above. 10 C.F.R.

§ 63.142(c) (emphasis supplied). This indicates that it is expected that DOE will complete its
quality assurance program in stages, according the current phase of the total repository
project. NUREG-1804, Rev. 2, Yucca Mountain Review Plan (July 2003) at 2.5-4(ADAMS
Accession No. ML032030389). Nevada identifies no regulatory requirement that these
activities be addressed at the construction authorization stage. Consequently, NEV-
SAFETY-04 fails to assert an issue of law or fact that is “material to the findings the NRC
must make to support the action that is involved in the proceeding,” as required by 10 C.F.R.

§ 2.309(f)(1)(iv). For this reason, the contention is inadmissible.
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NEV-SAFETY-05 -EMERGENCY PLAN

Legal issue: SAR Subsection 5.7 (and subsections therein),
which states that an emergency plan will be provided to the
NRC no later than 6 months prior to the submittal of the
updated application for a license to receive and possess spent
nuclear fuel and high-level radioactive waste, contains a mere
commitment to develop an emergency plan as opposed to the
plan itself or even a description of the plan. NEV Petition, at 76.

NEV Petition at 76. NEV-SAFETY-05 asserts that SAR Section 5.7 contains a commitment
to develop and emergency plan, as contrasted with an actual plan or a description of such
plan. Consequently, Nevada contends that SAR Section 5.7 fails to include numerous
elements of an emergency plan as required by 10 C.F.R. § 63.161 and 10 C.F.R. § 72.32(b).
Id.

Staff Response

The Staff opposes admission of NEV-SAFETY-05 because, to the extent it argues that
DOE must include an actual emergency plan in the SAR, it fails to meet the requirements of
10 C.F.R. § 2.309(f)(1)(iv) to demonstrate that the issue raised is material to findings the
NRC must make to grant or deny DOE’s application. To the extent that the contention
argues that the information provided in SAR section 5.7 is not an adequate description of an
emergency plan, the contention fails to raise a genuine dispute regarding the application as
required by 10 C.F.R § 2.309(f)(1)(vi).

10 C.F.R. § 2.309(f)(1)(iv): Materiality

NEV-SAFETY-05 fails to demonstrate that the issue it raises is material to the finding the
Commission must make. An admissible contention must assert an issue of law or fact that is
“‘material to the findings the NRC must make to support the action that is involved in the
proceeding.” 10 C.F.R. § 2.309(f)(1)(iv). That is, the petitioner must show that the subject
matter of the contention would impact the grant or denial of the pending construction

authorization. See, e.g., Dominion Nuclear North Anna, LLC (Early Site Permit for North
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Anna ESP Site), LBP-04-18, 60 NRC 253, 265-66 (2004). The APAPO Board stated that this
“requires citation to a statute or regulation that, explicitly or implicitly, has not been satisfied
by reason of the issue raised in the contention.” U.S. Dep’t of Energy (High Level Waste
Repository: Pre-Application Matters, APAPO Board), LBP-08-10, 67 NRC 450, 455 (2008).

NEV-SAFETY-05 cites requirements of 10 C.F.R. § 63.161 and 10 C.F.R. § 72.32(b),
which describe criteria for emergency planning. However, 10 C.F.R. § 63.161 provides that
DOE shall develop an emergency plan based on the criteria of 10 C.F.R. § 72.32(b). It does
not include a requirement for DOE to submit a finalized emergency plan with its application.
10 C.F.R. § 63.21(c), on the other hand, specifically applies to the contents of the license
application. It describes those mandatory items that must be included in the application.

10 C.F.R. § 63.21(c)(21) specifically states that the application must include a “description of
the plan for responding to and recovering from radiological emergencies. . .as required by

§ 63.161.” (Emphasis added). Therefore, under 10 C.F.R. § 63.21(c)(21), DOE is required to
provide only “a description of the plan,” but there is no requirement that DOE produce the
plan itself.

Consequently, NEV-SAFETY-05’s assertion that the application fails to comply with
10 C.F.R. § 63.21(c)(21) because it does not include elements of a emergency plan results
from misreading 10 C.F.R. § 63.21(c)(21), because DOE’s application includes a description
of the emergency plan, which is what is required by 10 C.F.R. § 63.21(c)(21).

Therefore, NEV-SAFETY-05 should be rejected because its assertion, that SAR Section
5.7 fails to include information needed to formulate emergency response plans, fails to
demonstrate that the issue raised is material to a finding the NRC must make, as required by
10 C.F.R. § 2.309(f)(1)(iv). For this reason the contention, to the extent that it argues that
DOE must include a full emergency plan in the SAR is, inadmissible.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

An admissible contention must show that a “genuine dispute exists with the
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applicant/licensee on a material issue of law or fact,” identify either specific portions of, or
alleged omissions from the application, and provide supporting reasons for the petitioner’s
position. 10 C.F.R. § 2.309(f)(1)(vi). A petitioner must submit more than "'bald or conclusory
allegation[s]' of a dispute with the applicant," but instead "must 'read the pertinent portions of
the license application . . . and . . . state the applicant's position and the petitioner's opposing

view." Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3),
CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002)
(citing Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the
Hearing Process, 54 Fed. Reg. 33,168, 33,170-71 (Aug. 11, 1989)). A contention that does
not directly controvert a specific portion of the application, or identify specific additional
information that the petitioner alleges was improperly omitted must be dismissed. See
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23,
38 NRC 200, 247-48 (1992), review declined, CLI-94-2, 39 NRC 91 (1994).

NEV-SAFETY-05 asserts that DOE's SAR "contains a mere commitment to develop an
emergency plan as opposed to . . . a description of the plan." NEV Petition at 76. Therefore,
Nevada argues, the application does not meet 10 C.F.R. § 63.21(c)(21). Id. However,
Nevada does not specify why the information provided in SAR 5.7 is insufficient to satisfy
section 63.21(c)(21) other than a conclusory statement that such information is a "mere
commitment" to develop a future emergency plan. "[Blald or conclusory allegation[s]" are not
sufficient to show a genuine dispute on a material issue. See Millstone, CLI-01-24, 54 NRC
at 358. To the extent that it argues that the emergency plan description in SAR section 5.7 is
insufficient, NEV-SAFETY-05 does not meet 10 C.F.R. § 2.309(f)(1)(vi), and, therefore, is
inadmissible.

For the reasons discussed above, NEV-SAFETY-05 does not comply with 10 C.F.R.

§ 2.309(f)(1) and, therefore, should be rejected.
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NEV-SAFETY-06 - PART 21 COMPLIANCE

Legal issue: SAR Subsections 1.5.1 and 5, which state that
DOE will identify and evaluate deviations and failures to comply
and will report defects and failures to comply associated with
activities for and basic components supplied to the Yucca
Mountain repository, fails to address the elements of the
program to govern such activities or the procedures for
implementing such activities, and therefore there is no
assurance that such activities are currently in place or
functioning. NEV Petition at 80.

NEV Petition at 80. NEV-SAFETY-06 asserts that SAR Subsections 1.5.1 and 5 do not
comply with the requirements of 10 C.F.R. Part 21 and 10 C.F.R. § 63.73(b), because they
do not address certain specified elements of the program governing those activities or the
procedures for implementing those activities. NEV Petition at 80.

Staff Response

The Staff opposes admission of NEV-SAFETY-06 because it fails to meet the
requirements of 10 C.F.R. § 2.309(f)(1)(iv) to demonstrate that the issue raised is material to
findings the NRC must make to grant or deny DOE’s application.

10 C.F.R. § 2.309(f)(1)(iv): Materiality

NEV-SAFETY-06 fails to demonstrate that the issue it raises is material to the finding the
Commission must make. An admissible contention must assert an issue of law or fact that is
“‘material to the findings the NRC must make to support the action that is involved in the
proceeding.” 10 C.F.R. § 2.309(f)(1)(iv). That is, the petitioner must show that the subject
matter of the contention would impact the grant or denial of the pending construction
authorization. The APAPO Board stated that this “requires citation to a statute or regulation
that, explicitly or implicitly, has not been satisfied by reason of the issue raised in the
contention.” U.S. Dep’t of Energy (High Level Waste Repository), LBP-08-10, 67 NRC 450,
455 (2008).

NEV-SAFETY-06 cites requirements of 10 C.F.R. Part 21 and 10 C.F.R. § 63.73(b),
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which describe regulatory requirements for reporting deficiencies. Nevada asserts that 10
C.F.R. §§ 21.1 and 21.2(a)(2) require DOE to have in place a program to ensure that
individuals, corporations, partnerships, or other entities doing business with DOE properly
identify, evaluate or report failures to comply or defects associated with activities for or basic
components supplied to DOE for the Yucca Mountain repository. NEV Petition at 81.
Because DOE is not yet a licensee, 10 C.F.R. § 21.51(a)(2) does not yet apply to any of its
procurement contractors. This is because, pursuant to 10 C.F.R. § 21.3, a “basic
component” is a “structure, system or component . . . that is directly procured by the licensee
of a facility or activity subject to the regulations” in Part 21. Because DOE at this point is an
applicant, not a licensee, there are no suppliers of basic components to which 10 C.F.R. §
21.51 would apply.

Nevada asserts that 10 C.F.R. § 63.73 requires DOE to promptly notify the NRC of
certain deficiencies found in the characteristics of the Yucca Mountain site, and design, and
construction of the GROA based upon a program for evaluating and reporting deviations and
failures to comply. Section 63.73 will not apply until, and unless, a construction authorization
is granted. Subpart D of Part 63, discusses records, reports, tests, and inspections that must
be kept or may be conducted in relation to licensed activity. Until and unless a construction
authorization is issued, there will be no licensed activity taking place at Yucca Mountain. In
addition, 10 C.F.R. § 63.32(b) requires that the Commission incorporate conditions into the
construction authorization requiring DOE to furnish reports regarding: “[a]ny data about the
site, obtained during construction, that are not within the predicted limits on which the facility
design was based [and a]ny deficiencies, in design and construction, that if uncorrected,
could adversely affect safety at any future time.”

Nevada asserts that 10 C.F.R. § 63.31(a)(3)(vi) “requires adequate procedures to be in
place to protect health and to minimize danger to life or property.” NEV Petition at 80.

Contrary to Nevada’s assertion, 10 C.F.R. § 63.31(a)(3)(vi) states that in its determinations
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for construction authorization, the Commission shall consider whether “DOE’s proposed
operating procedures to protect health and to minimize danger to life or property are
adequate.” (emphasis added). No other provision of Part 63 indicates that DOE’s deficiency
reporting procedures must be final prior to issuing a construction authorization.

Therefore, NEV-SAFETY-06 should be rejected because its assertion, that SAR Sections
1.5.1 and 5 fail to address certain specified elements of the program for evaluation and
reporting of deviations and failures to comply or the procedures for implementing those
activities, fails to demonstrate that the issue raised is material to a finding the NRC must
make, as required by 10 C.F.R. § 2.309(f)(1)(iv).

For the reasons discussed above, NEV-SAFETY-06 is inadmissible.
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NEV-SAFETY-07 - RETRIEVAL PLANS AND QA

DOE'’s description of its plans for retrieval and its QA program

are deficient because structures, systems and components

necessary for retrieval to be accomplished are not all subject to

QA.
NEV Petition at 84. NEV-Safety-07 states that the application of DOE’s QA program
depends on classifying structures, systems and components (SSC) as important to waste
isolation (ITWI) or important to safety (ITS). /d. Nevada asserts that the SAR glossary does
not clearly define any items that are necessary for retrieval as ITWI. Id. at 85. Nevada
claims that the consequence of this is that the QA status of a structure, system or component
that is necessary for retrieval depends only on whether it is needed to provide reasonable
assurance that retrieval will not lead to excessive doses in normal operation and in category
1 and 2 event sequences. Id. As a result, according to Nevada, DOE ignores post-closure
waste isolation. Nevada asserts that DOE should have defined all structures, systems and

components which are necessary for retrieval as ITWI. /d.

Staff Response

The Staff opposes admission of NEV-SAFETY-07 because it (1) fails to meet the
requirements of 10 C.F.R. § 2.309(f)(1)(iv) to demonstrate that the issue raised is material to
findings the NRC must make to grant or deny DOE’s construction authorization.

10 C.F.R. § 2.309(f)(1)(iv): Materiality

NEV-SAFETY-07 fails to demonstrate that the issue it raises is material to the finding the
Commission must make. An admissible contention must assert an issue of law or fact that is
“‘material to the findings the NRC must make to support the action that is involved in the
proceeding.” 10 C.F.R. § 2.309(f)(1)(iv). That is, the petitioner must show that the subject
matter of the contention would impact the grant or denial of the pending construction

authorization. The APAPO Board stated that this “requires citation to a statute or regulation
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that, explicitly or implicitly, has not been satisfied by reason of the issue raised in the
contention.” U.S. Dep’t of Energy (High-Level Waste Repository), LBP-08-10, 67 NRC 450,
455 (2008).

NEV-SAFETY-07 asserts that certain provisions of the SAR do not meet the
requirements of Part 63, Subpart G, and “especially 10 CFR § 63.141(a),”*® because only
some of the SSCs that are needed for retrieval are identified as ITS, but that, in reality, all
SSCs that are needed for retrieval are ITWI and, as such, they should all be subject to
DOE'’s quality assurance program. NEV Petition at 84.

10 CFR § 63.142(a) identifies those SSCs that are required to be subject to DOE’s
quality assurance program. It specifies that the license application must include a
description of the QA program that will be “applied to all structures, systems, and

components important to safety, to design and characterization of barriers important to waste

isolation, and to related activities.” 10 C.F.R. § 63.142(a) (emphasis added). The section
also provides that “[t]he pertinent [quality assurance] requirements of this subpart apply to all
activities that are important to waste isolation and important to safety functions of those
structures, systems, and components.” Id. Therefore, whether or not the SAR glossary
describes an SCC as ITS or ITWI is not, per se, dispositive as to whether or not the SSC
must be subject to DOE’s quality assurance program. As long as an SCC is characterized
as either ITS or ITWI, it must be included in the QA program.

NEV-SAFETY-07 asserts that because DOE does not define any SSC that is necessary
for retrieval as ITWI, the QA status of such an SSC “depends only on whether it is needed to

provide reasonable assurance retrieval will not lead to excessive doses in normal operation

3 Since 10 CFR § 63.141 does not include subparagraphs, the Staff has assumed that
reference to § 63.141(a) is a typographic error and that the intended reference is to 10 CFR
§ 63.142(a). This answer is based on that assumption.
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and category 1 and 2 event sequences, ignoring post-closure waste isolation.” NEV Petition
at 85. However, as already noted, the categorization given to an SSC does not determine
whether or not the SSC is subject to quality assurance, and Nevada does not explain how
DOE'’s categorization of SSCs that are necessary for retrieval as ITWI is material to any
decision the Commission must make with respect to a grant or denial of DOE’s application.
Therefore, this contention should be denied because it does not meet the materiality
requirement of 10 C.F.R. § 2.309(f)(1)(iv).

Further, 10 CFR § 63.142(a) includes an extensive list of those activities that are subject
to quality assurance. This list identifies “site characterization; acquisition, control, and
analyses of samples and data; tests and experiments; scientific studies; facility and
equipment design and construction; facility operation; performance confirmation; permanent
closure; and decontamination and dismantling of surface facilities. . . designing, purchasing,
fabricating, handling, shipping, storing, cleaning, erecting, installing, inspecting, testing,
operating, maintaining, repairing, modifying, [and] site characterization. ...” 10 C.F.R.

§ 63.142(a). None of the items listed are necessary for retrieval, and the list does not
explicitly mention retrieval.

Therefore, this contention should not be admitted because it fails to demonstrate that the
issue Nevada raises is material to findings the NRC must make to grant or deny DOE'’s

application, as required by 10 C.F.R. § 2.309(f)(1)(iv).
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NEV-SAFETY-08 - ALARA AND THE AGING FACILITY

The discussion of the Aging Facility in SAR Subsection 1.2.7,
and related subsections, is insufficient to establish compliance
with NRC requirements that occupational exposure to radiation
be "as low as reasonably achievable" (ALARA). NEV Petition at
87

NEV Petition at 87. NEV-SAFETY-08 alleges that it is not possible to make a credible
demonstration that ALARA requirements have been met since DOE makes simplifying
assumptions because the SAR design does not include specific aging overpack shielding
design, aging facility layout and loading plans. NEV Petition at 89.

Staff Response

The Staff opposes admission of NEV-SAFETY-08 because it fails to meet the
requirements of Section 2.309(f)(1)(vi) to provide sufficient information to show that a
genuine dispute exists on a material issue of law or fact.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

An admissible contention must show that a “genuine dispute exists with the
applicant/licensee on a material issue of law or fact”, identify either specific portions of, or
alleged omissions from the application, and provide supporting reasons for the petitioner’s
position. 10 C.F.R. § 2.309(f)(1)(vi). A petitioner must submit more than "'bald or conclusory
allegation[s]' of a dispute with the applicant," but instead "must 'read the pertinent portions of
the license application . . . and . . . state the applicant's position and the petitioner's opposing

view." Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3),
CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002).
(citing Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the
Hearing Process, 54 Fed. Reg. 33,168, 33,170-71 (Aug. 11, 1989)). A contention that does

not directly controvert a specific portion of the application, or identify specific additional
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information that the petitioner alleges was improperly omitted must be dismissed. See
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23,
38 NRC 200, 247-48 (1992), review declined, CLI-94-2, 39 NRC 91 (1994).

NEV-SAFETY-08 fails to show that there is a genuine dispute on a material issue, as
required by 10 C.F.R. § 2.309(f)(1)(v). NEV-SAFETY-08 alleges that it is not possible to
make a credible demonstration that ALARA requirements have been met since DOE makes
simplifying assumptions because the SAR design does not include specific aging overpack
shielding design, aging facility layout and loading plans. NEV Petition at 89. This ignores
the fact that the Aging Facility layout is discussed in SAR Section 1.2.7.1 with figures
describing layouts for the aging pad areas of the proposed facility. In addition, the aging
overpack shielding design specifications are described in SAR section 1.2.7.1.3.2. SAR
Figure 1.2.7-6 shows a typical vertical aging overpack. SAR Table 1.10-6 also lists the
dimensions of the aging overpack which is designed to meet a dose rate of 40 mrem/hr on
contact.

Further, DOE has provided information regarding how it will ensure that the principles of
ALARA in the design of the Aging Facility would be met in accordance with 10 CFR §
20.1101(b). SAR Subsection 1.2.7.6.5 describes the specific ALARA considerations
incorporated in the design of the Aging Facility. These considerations include locating the
Aging Facility a sufficient distance from the handling and support repository facilities to
minimize doses, posting or fencing surrounding the aging pad area to indicate where a
hypothetical individual would receive a dose of 100 mrem/yr, and spacing aging overpacks to
reduce dose rates to workers and to reduce the time required for placement and removal of
overpacks. SAR Subsection 1.2.7.6.5 at 1.2.7-13. Further, the aging facility layout is
described in SAR Section 1.2.7.1 with figures demonstrating layouts in aging pad areas of
the facility. Nevada has not raised a specific dispute with regard to any of this information in

the SAR. Because NEV-SAFETY-08 does not directly controvert a specific portion of the
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application, the contention does not comply with 10 C.F.R. § 2.309(f)(1)(vi) and, therefore, is
inadmissible. See Rancho Seco, LBP-93-23, 38 NRC at 247-48.

NEV-SAFETY-08 also seeks to raise a dispute with SAR subsection 1.2.7 and “related
subsections.” To the extent that Nevada seeks to raise an issue with a “related” SAR
subsection, the contention is inadmissible with respect to those unspecified SAR sections.
Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show that a
genuine dispute exists on a material issue of law or fact.” This section further requires that
the information include references to specific portions of the application that the petitioner
disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC. (Susquehanna
Steam Elec. Station, Units 1 & 2), LBP-07-04, 65 NRC 281, 316 (2007) (Contention found
not to meet criterion 6 because it did not reference a specific portion of the application).

Here, because Nevada does not specify which other “related” subsection of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “related” to the
named section. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2),
CLI-99-4, 49 NRC 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument
for standing and intervention is on the petitioner.”). The Commission has also held that one
of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp., (Oconee Nuclear Station, Units 1, 2,
and 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Nevada has not identified any

additional SAR sections which it disputes, if this contention is otherwise found to be
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admissible, it should be limited to disputes to the specific identified section of the SAR.

For the reasons discussed above, NEV-SAFETY-08 should be rejected.
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NEV-SAFETY-09 — INCREASING CO, LEVELS ON FUTURE CLIMATE PROJECTIONS

SAR Subsections 2.3.1.2.1.2, 5.1.6.5, and similar subsections,
which state that the infiltration model used for Yucca Mountain
applies current meteorological data for the generation of
meteorological conditions for predicted future climates in the
Yucca Mountain region over the next 10,000 years, fail to
acknowledge that atmospheric CO, concentrations are
increasing at a rate of 1 to 2 ppmv per year, and as a result, the
climate states adopted by DOE for the next 10,000 years
cannot be justified.

NEV Petition at 92. Nevada asserts that a key forcing function for predicting future climate
change is the atmospheric CO; concentration. /d. at 92. Nevada contends that because
DOE failed to acknowledge the increase in CO, concentrations, DOE’s climate states “for the
next 10,000 years cannot be justified.” /d. Nevada therefore asserts that DOE has failed to
comply with Part 63, in particular 10 C.F.R. § 63.305(c).

Staff Response

For the reasons set forth below, the Staff opposes admission of NEV-SAFETY-09.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

NEV-SAFETY-09 is inadmissible because it fails to provide supporting facts or expert
opinions as required by 10 C.F.R. § 2.309(f)(1)(v). To support this contention, Nevada
provides two experts who attest to the information in paragraphs 5 and 6. See NEV Petition,
Attachment 3, Affidavit of Michael C. Thorne: Attachment 15, Affidavit of Jonathan Overpeck.

Nevada asserts that the primary basis for DOE’s climate predictions, Forester, et al., fails
to consider the affects of insolation and greenhouse gases on climate change, and therefore,
“is flawed and untenable.” See NEV Petition at 84. Nevada refers to two studies to support
the assertion “that both insolation and greenhouse gas concentrations are fundamental
forcing factors of climate change.” See NEV Petition at 94. Nevada however, does not
explain why or how the referenced studies, which show that insolation and greenhouse gas

concentration are forcing factors of change, render Forester, et al. flawed and untenable.
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Nor does Nevada explain how DOE'’s future climate predictions, which are based on the
geologic record, would be impacted if these factors had been considered. See SAR Section
2.3.1.2.2. For example, Nevada does not assert that if the suggested increase in
greenhouse gas concentrations had been considered, that this would cause DOE’s models
for future climate conditions to exceed conditions represented in the geologic record. Bare
assertions of inadequacy cannot support the admission of a contention. See Fansteel, Inc.
(Muskogee, Oklahoma, Site), CLI-03-13, 58 NRC 195, 203 (2003) (internal citation omitted).
Furthermore, the cited references are the result of international collaboration on global
climate change processes and are not specific to Yucca Mountain. These references
support the premise that CO, concentrations affect climate change globally, but offer no
support as to the effect at a specific location like Yucca Mountain. Thus, Nevada has not
satisfied its obligation to “provide analysis and supporting evidence as to why particular
sections of th[e]se documents . . . provide a basis for the contention,” i.e., that DOE’s
climate states are not justified. /d. at 204.

Furthermore, Nevada cites internal U.S. Geological Study (contractor to DOE)
memoranda to illustrate that the Forester, et al. study received insufficient peer review and
asserts that this may be why Forester et al. takes “such a limited and inadequate view of
factors that will affect future changes in climate.” See id. at 94-95 (internal citations omitted).
But again, Nevada fails to explain why these memoranda, which contain no mention of
climate change, relate to Forester et al.’s failure to consider increasing CO, concentrations or
renders it inadequate. See Fansteel, CLI-03-13, 58 NRC at 203 (internal citation omitted).

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

A contention must demonstrate that a genuine dispute exists with respect to a material
issue of law or fact. 10 C.F.R. § 2.309(f)(1)(vi). This section further requires that the
information include references to specific portions of the application that the petitioner

disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC. (Susquehanna
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Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316, (2007) (Contention found
not to meet criterion 6 because it did not reference a specific portion of the application). A
“contention that fails directly to controvert the application or that mistakenly asserts the
application does not address a relevant issue can be dismissed.” See PPL Susquehanna
LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-10, 66 NRC 1, 24 (citing
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23,
38 NRC 200, 247-48 (1993), review declined, CLI-94-2, 39 NRC 91 (1994)).

Here, Nevada asserts that DOE’s climate states for the next 10,000 years cannot be
justified because DOE fails to acknowledge increasing concentrations of atmospheric CO,.
NEV Petition at 92. Therefore, Nevada concludes that DOE has not complied with
Section 63.305(c) which requires DOE to “vary factors related to . . . climate based on
reasonable assumptions consistent with present knowledge of factors that could affect the
Yucca Mountain disposal system over the next 10,000 years.” See NEV Petition at 95.

Contrary to Nevada’s assertion, DOE did consider greenhouse gases, including CO,, in
FEP 1.4.01.02.0A - Greenhouse Gas Emissions, which DOE concluded was excluded by
regulation. See SAR Section 2.2, Table 2.2-1 at 2.2-123. As indicated in the SAR, DOE’s
technical basis for exclusion by regulation is discussed in “SNL 2008a” Features, Events,
and Processes for the Total System Performance Assessment: Analyses, ANL-WIS-MD-
000027 Rev 00. ACC: DOC.20080307.0003 (LSN No. DEN001584824) at 6-241-242.
Nevada does not reference SNL 2008a nor does it challenge DOE’s basis for excluding this
FEP by regulation. Furthermore, the Commission’s regulations require that FEPs that have
at least one chance in 10,000 in occurring over 10,000 years be evaluated in detail if “the
magnitude and time of the resulting radiological exposures to the [RMEI], or radionuclide
releases to the accessible environment, would be significantly changed” by its omission.

10 C.F.R. § 63.114(d)-(e). NEV-SAFETY-09 does not present any information that would

demonstrate, nor does it argue, that “the magnitude and time of the resulting radiological
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exposures to the [RMEI], or radionuclide releases to the accessible environment, would be
significantly changed” by the omission of these FEPs, as required by 10 C.F.R. § 63.114(e).
Thus, Nevada mistakenly asserts that the application does not address relevant issues and
therefore does not show a material dispute exists. See Susquehanna, LBP-07-10, 66 NRC
at 24.

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 96, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, CLI-03-13, 58 NRC at 203
(internal citation omitted).

NEV-SAFETY-9 also asserts that possibly thousands of changes would need to be made
to the TSPA’s approach in order to “include the effects of accepting this one contention...”
NEV Petition at 96. To the extent that the reference is interpreted to state objections to
aspects of the TSPA that are not specifically identified in the contention (i.e., matters beyond
the scope of the particular contention) the requirements of 10 C.F.R. § 2.309(f)(1)(vi) are also
not met.

In addition, the Staff and Applicant should not have to guess which parts of the TSPA
Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
requires “sufficient information to show that a genuine dispute exists on a material issue of

law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See

Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
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185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a
good idea” of “claims they will be either supporting or opposing.” See Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999). Because
Nevada does not identify which aspects of the TSPA it is challenging, that aspect of the
contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
NEV Petition at 96. Therefore, with respect to this part of the NEV-SAFETY-9 Nevada fails
to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

In addition, this contention seeks to raise a dispute with SAR subsections 2.3.1.2.1.2,
5.1.6.5 and “similar” subsections. NEV Petition at 92. To the extent that Nevada seeks to
raise an issue with a “similar” SAR subsection, the contention is inadmissible with respect to
those unspecified SAR sections.

Here, because Nevada does not specify which other "similar" sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “similar” to the
named section. See Zion, CLI-99-4, 49 NRC at 194 (“We do not expect our adjudicatory
Boards, unaided by the parties, to sift through the parties' pleadings to uncover and resolve
arguments not advanced by litigants themselves. The burden of setting forth a clear and
coherent argument for standing and intervention is on the petitioner.”). The Commission has
also held that one of the purposes of the contention rule is to put “other parties in the

proceeding on notice of the petitioners' specific grievances and thus give[ ] them a good idea
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of the claims they will be either supporting or opposing.” Oconee, CLI-99-11, 49 NRC at 334.
Because Nevada has not identified any additional SAR sections which it disputes, if this
contention is otherwise found to be admissible, it should be limited to disputes to those
specific sections of the SAR that were identified.
Therefore, for the reasons set forth above, NEV-SAFETY-9 should be rejected for failure

to comply with 10 C.F.R. §§ 2.309(f)(1)(v) and (vi).
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NEV-SAFETY-10 — CONSIDERATION OR FORCING FUNCTIONS ON FUTURE CLIMATE
PROJECTIONS

SAR Subsections 5.2.5.3 (and subsections therein) and 5.2.5.4
and similar subsections, ignore basic aspects of climate forcing
relevant to the prediction of climate change over the next
10,000 years, and thus conclusions regarding long-term climate
projections are inaccurate and incomplete.

NEV Petition at 97. Nevada contends that the climate states adopted by DOE for the next
10,000 years cannot be justified because DOE did not consider changes in variance, climate
change on different time scales, and atmospheric circulation alternatives caused by loss of
ice, sea level rises, and increasing greenhouse gases. /d. Thus, Nevada concludes that
SAR subsections 5.2.5.3 and 5.2.5.4 and similar sections do not comply with 10 C.F.R.

Part 63.

Staff Response

For the reasons set forth below, the Staff opposes admission of NEV-SAFETY-10.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). A contention should be ruled inadmissible if
a petitioner “offer[s] no tangible information, no experts, no substantive affidavits,” and only
“bare assertions and speculation.” Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13,
58 NRC 195, 203 (2003) (citing GPU Nuclear, Inc. (Oyster Creek Nuclear Generating
Station), CLI-00-6, 51 NRC 193, 208 (2000)).

To support this contention, Nevada provides two experts who attest to the information in
paragraphs 5 and 6. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne:

Attachment 15 Affidavit of Jonathan Overpeck.
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Here, Nevada alleges that DOE’s methodology to assess how climate will change over
the next 10,000 years is flawed because it ignores “basic aspects of climate forcing and
change.” NEV Petition at 98. To support this proposition, Nevada refers to three voluminous
reports, ranging from 42 to 1,337 pages. NEV Petition at 98 (internal citation omitted).
Although the referenced reports discuss climate change, Nevada has failed to “clearly
identify” those portions of the reports on which it intends to rely to support the assertion that
DOE’s methodology in assessing climate change over the next 10,000 years is flawed. See
Public Serv. Co. of New Hampshire (Seabrook Station, Units 1 & 2), CLI-89-3, 29 NRC 234,
240-41 (1989). Nevada “may not simply incorporate massive documents by reference as the
basis for or as a statement of [its] contentions.” See id. at 241. Thus, Nevada has failed to
satisfy its obligation “to provide analysis and supporting evidence as to why particular
sections of th[ese] documents . . . provide a basis for the contention.” See Fansteel, CLI-03-
13, 58 NRC at 204-205 (internal citation omitted).

In addition, Nevada makes a number of assertions regarding alleged omissions/failures in
DOE’s methodology, all of which, according to Nevada, indicate that future climates at Yucca
Mountain over the next 10,000 years could be different from those assumed by DOE. See
NEV Petition at 100. For example, Nevada argues that DOE underestimated the range of
future climate change because it failed to consider increasing greenhouse gases which
“could result in major changes in ice sheets and ocean circulation.” See NEV Petition at 99.
In addition, Nevada asserts that DOE failed to consider decadal- to millennial-scale variability
and abrupt climate change in their future climate predictions, which Nevada states have been
substantial or significant in the past. See id. at 99-100. Nevada does not, however, explain
how the loss of ice sheets or changes in ocean circulation, decadal- to millennial-scale
variability, or abrupt climate change will impact infiltration and climate at Yucca Mountain.
Thus, Nevada has not shown that if this information had been considered, how or if it would

change DOE’s climate predictions. Absent supporting information, Nevada’s speculation
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cannot support admission of this contention. See Fansteel, CLI-03-13, 58 NRC at 203
(internal citation omitted).

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-04, 65 NRC 281, 316 (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the
application.). To satisfy criterion 6, an “intervenor must do more than submit ‘bald or
conclusory allegation[s] of a dispute with the applicant.” Dominion Nuclear Connecticut, Inc.
(Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for
reconsid. denied, CLI-02-01, 55 NRC 1 (2002).

Here, Nevada argues that DOE’s conclusions regarding long-term climate projections are
inaccurate and incomplete because DOE ignored “basic aspects of climate forcing relevant
to the prediction of climate change over the next 10,000 years” and therefore, DOE has failed
to comply with 10 C.F.R. § 63.305(c). NEV Petition at 100. Section 63.305(c) requires DOE
to vary factors related to climate based on cautious, but reasonable assumptions consistent
with present knowledge of facts that could affect the Yucca Mountain disposal system over
the next 10,000 years. 10 C.F.R. § 63.305(c). As discussed above under criterion 5,
Nevada has not shown or explained why impacts on ocean currents and ice sheets from
greenhouse gases, decadal- to millennial-scale variability, or abrupt climate change may
have an impact on disposal at Yucca Mountain in the next 10,000 years. Nor has Nevada
shown that these considerations would render DOE’s predictions of future climate, infiltration,
and dose to the RMEI invalid. Thus, Nevada has failed to provide sufficient support to show

that its assertion of non-compliance with Section 63.305(c) raises a genuine dispute
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regarding a material issue of law or fact. See Millstone, CLI-01-24, 54 NRC at 358.

In addition, Nevada asserts that DOE failed to consider anthropogenic greenhouse
gases. See NEV Petition at 99. To the contrary, DOE did consider human influences on
climate in FEP 1.4.01.00.0A and greenhouse gas emissions in FEP 1.4.01.02.0A both of
which DOE excluded by regulation. See SAR Section 2.2, Table 2.2-1 at 2.2-220, 2.2-221.
The SAR table indicates that DOE’s technical basis for exclusion is discussed in “SNL
2008a” Features, Events, and Processes for the Total System Performance Assessment:
Analyses, ANL-WIS-MD-000027 Rev 00. ACC: DOC.20080307.0003 (LSN No.
DENO001584824) at 6-241-242. Nevada does not reference SNL 2008a nor does it challenge
DOE'’s basis for excluding these FEPs. Furthermore, NEV-SAFETY-10 does not present any
information that would demonstrate, nor does it argue, that “the magnitude and time of the
resulting radiological exposures to the [RMEI], or radionuclide releases to the accessible
environment, would be significantly changed” by the omission of these FEPs. See 10 C.F.R.
§ 63.114(e). Thus, Nevada mistakenly asserts that the application does not address relevant
issues. See PPL Susquehanna, LLC (Susquehanna Steam Units 1 & 2), LBP-07-10,

66 NRC 1, 24 (2007).

Similarly, Nevada mistakenly asserts that DOE did not consider abrupt climate change in
future climate change predictions. See NEV Petition at 100. To the contrary, DOE did
consider abrupt climate change. As shown in SAR Subsection 2.3.1 at 2.3.1-27 and in “Total
System Performance Assessment Model/Analysis for the License Application,” SNL, 2008b,
MDL-WIS-PA-000005, Rev. 00 ADD 001 (LSN No. DEN001579005), Section 6.3.1.2 at page
6.3.1.5. DOE models use a step-function change in climate state between simulation time
steps. Because Nevada does not refer to these models or explain why DOE’s treatment of
abrupt climate change is inadequate, this assertion fails to satisfy criterion 6. See 10 C.F.R.
§ 2.309(f)(1)(vi).

Also, Nevada'’s assertion that DOE’s conclusions regarding “long-term climate projection
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are inaccurate and incomplete” also fails to raise a genuine dispute. See NEV Petition at 97.
To the extent that Nevada’s reference to “long-germ climate projection” is challenging DOE’s
climate predictions for the post-10,000 year period, Nevada’s contention is inadmissible. The
NRC'’s rule regarding radiation protection standards for the post-10,000 year period, which
includes parameters for future climate change for this period, is currently pending before the
Commission. See Implementation of a Dose Standard After 10,000 Years, 70 Fed. Reg.
53,313 (Sept. 8, 2005); SECY-08-0170, Final Rule: 10 CFR Part 63, “Implementation of a
Dose Standard After 10,000 Years” (RIN 3150-AH68), (Nov. 4, 2008) (ADAMS Accession
No. ML082270760). Therefore, any challenge to DOE’s post-10,000 year climate predictions
is inadmissible because “Licensing Boards ‘should not accept in individual license
proceedings contentions which are . .. the subject of general rulemaking by the
Commission.” See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2 & 3), CLI-99-11,
49 NRC 328, 345 (internal citations omitted); see also Duke Power Co. (Catawba Nuclear
Station, Units 1 & 2), ALAB-813, 22 NRC 59, 86 (1985); Potomac Elec. Power Co. (Douglas
Point Nuclear Generating Station, Units 1 & 2), ALAB-218, 8 AEC 79, 85 (1974).

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 101, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, CLI-03-13, 58 NRC at 203

(internal citation omitted).
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NEV-SAFETY-10 also asserts that possibly thousands of changes would need to be
made to the TSPA’s approach in order to “include the effects of accepting this one
contention...” NEV Petition at 101. To the extent that the reference is interpreted to state
objections to aspects of the TSPA that are not specifically identified in the contention (i.e.,
matters beyond the scope of the particular contention) the requirements of 10 C.F.R.

§ 2.309(f)(1)(vi) are also not met.

In addition, the Staff and Applicant should not have to guess which parts of the TSPA
Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
requires “sufficient information to show that a genuine dispute exists on a material issue of

law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a
good idea” of “claims they will be either supporting or opposing.” See Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 334 (1999). Because
Nevada does not identify which aspects of the TSPA it is challenging, that aspect of the
contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See

NEV Petition at101. Therefore, with respect to this part of the NEV-SAFETY-10 Nevada fails

to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).
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Finally, this contention seeks to raise a dispute with SAR subsection 5.2.5.3 and 5.2.5.4
and “similar” subsections. NEV Petition at 97. To the extent that Nevada seeks to raise an
issue with a “similar” SAR subsection, the contention is inadmissible with respect to those
unspecified SAR sections.

Here, because Nevada does not specify which other "similar" sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “similar” to the
named section. See Zion, CLI-99-4, 49 NRC at 194 (“We do not expect our adjudicatory
Boards, unaided by the parties, to sift through the parties' pleadings to uncover and resolve
arguments not advanced by litigants themselves. The burden of setting forth a clear and
coherent argument for standing and intervention is on the petitioner.”). The Commission has
also held that one of the purposes of the contention rule is to put “other parties in the
proceeding on notice of the petitioners' specific grievances and thus give[ ] them a good idea
of the claims they will be either supporting or opposing.” Oconee, CLI-99-11, 49 NRC at 334.
Because Nevada has not identified any additional SAR sections which it disputes, if this
contention is otherwise found to be admissible, it should be limited to disputes to those
specific sections of the SAR that were identified.

Therefore, for the reasons set forth above, NEV-SAFETY-10 should be rejected for

failure to comply with 10 C.F.R. § 2.309(f)(1)(v) and (vi).
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NEV-SAFETY-11 - HUMAN-INDUCED CLIMATE CHANGES ON PREDICTION OF THE
NEXT GLACIAL PERIOD

SAR Subsection 5.2.5.4 and similar subsections, which state
that a cooling trend will be initiated within the first 10,000 years
leading to a period of full glacial conditions at about 30,000
years after present, fail to accurately calculate the
characteristics of the trend in climate or the timing of the next
glacial period because recent studies suggest that, due to
human-induced climate changes, it is possible that the Earth
will not enter another glacial period for at least 200,000 to
500,000 years, and thus precipitation in excess of that
predicted could occur at Yucca Mountain.

NEV Petition at 102. Nevada contends that human-induced effects “will likely be large and
long-lived” which “means that cooling to glacial conditions could be deferred by 100,000
years or more into the future.” Id. Nevada asserts that DOE’s SAR fails to comply with
Part 63, specifically 10 C.F.R. § 63.305(c) because it fails to consider the suppression of
glacial conditions and increased precipitation due to human-induced climate change. /d.
at 102, 105.

Staff Response

For the reasons set forth below, the Staff opposes admission of NEV-SAFETY-11.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R. § 2.309(f)(1)(v). Bare assertions and speculation are not
sufficient to support the admission of a contention. Fansteel, Inc. (Muskogee, Oklahoma
Site), CLI-03-13, 58 NRC 195, 203 (2003).

To support NEV-SAFETY-11, Nevada refers to a number of documents and provides
affidavits from two experts who attest to the information in Paragraph 5. See NEV Petition,

Attachment 3, Affidavit of Michael C. Thorne: Attachment 15, Affidavit of Jonathan Overpeck.
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In addition, Nevada refers to four studies to illustrate that human-induced impacts may have
“‘large and long-lived” impacts on future climate. See NEV Petition at 103-104. Nevada
states, contrary to DOE’s prediction of a cooling trend within the first 10,000 years, that the
scientific community expects a warming trend within the next 10,000 years. See id. at 104.
Nevada then concludes that this difference in future projected climate trends may have
implications for infiltration, EBS performance and radionuclide transport within the next
10,000 years and beyond. See id. Nevada does not however, provide any facts or expert
opinions to explain why the difference in trends may have implications for infiltration, EBS
performance or radionuclide transport. Bare assertions, even by an expert, cannot provide a
basis to support admission of this contention. See USEC Inc. (American Centrifuge Plant),
CLI-06-10, 63 NRC 451, 472 (2006).

Similarly, Nevada contends that there will be more precipitation at Yucca Mountain than
is predicted by DOE due to human-induced impacts on climate. NEV Petition at 102.
Nevada, however, does not offer any supporting facts or expert opinion to support its
proposition that the postulated warming trend will have implications for infiltration at Yucca
Mountain. See id. at 104. The five articles Nevada refers to discuss anthropogenic carbon
dioxide generally and are not specific to future climate at Yucca Mountain. In addition,
Nevada’s descriptions of the articles focus on predictions regarding anthropogenic carbon
dioxide, not on whether this carbon dioxide will impact climate at Yucca Mountain such that
there will be an increase in infiltration. See NEV Petition at 103-104. Finally, Nevada does
not explain how DOE’s future climate predictions, which are based on the geologic record,
would be impacted if these factors had been considered. See SAR Section 2.3.1.2.2. For
example, Nevada does not argue that if human-induced impacts had been considered, that
this would cause DOE’s models for future climate conditions to exceed conditions
represented in the geologic record. Thus, Nevada's assertion regarding increased

precipitation and implications for infiltration at Yucca Mountain is unsupported and
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speculative. Fansteel, CLI-03-13, 58 NRC at 203.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316, (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the
application.). To satisfy criterion 6, an “intervenor must do more than submit ‘bald or
conclusory allegation[s] of a dispute with the applicant.” Dominion Nuclear Connecticut, Inc.
(Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for
reconsid. denied, CLI-02-01, 55 NRC 1 (2002).

Nevada’s conclusory assertion that SAR Subsection 5.2.5.4 and similar subsections fail
to satisfy 10 C.F.R. § 63.305(c) because DOE did not consider recent studies suggesting
that human-induced climate change will delay the next glacial period, does not satisfy
criterion 6. See NEV Petition at 119. Section 63.305(c) requires that DOE vary factors
related to climate based on cautious, but reasonable assumptions consistent with present
knowledge of facts that could affect the Yucca Mountain disposal system over the next
10,000 years. 10 C.F.R. § 63.305(c). As discussed above, Nevada states, absent a
reasoned explanation or supporting facts, that the delay of the next glacial period due to
human-induced impacts may affect precipitation at Yucca Mountain. See NEV Petition
at 104. Similarly, Nevada provides no support for the assertion that this human-induced
impact on climate may affect the characteristics of precipitation with implications for
infiltration, EBS performance, and radionuclide transport at Yucca Mountain. See id.
Because Nevada has not provided sufficient information to show that global anthropogenic

climate change may impact infiltration, EBS performance, radionuclide transport or



- 180 -
precipitation at Yucca Mountain, Nevada has failed to show that these anthropogenic
impacts must be considered in accordance with Section 63.305(c). Thus, Nevada’s
conclusory assertion of non-compliance with Section 63.305(c) does not raise a genuine
dispute regarding a material issue of law or fact. See Millstone, CLI-01-24, 54 NRC at 358.

Nevada also asserts that DOE’s failed to accurately calculate future climate because
recent studies indicate that human-induced climate changes will delay the next glacial period
NEV Petition at 102. DOE did, however, consider human influences on climate in FEP
1.4.01.00.0A and greenhouse gas emissions in FEP 1.4.01.02.0A in which DOE asserted
both were excluded by regulation. See SAR Section 2.2, Table 2.2-1 at 2.2-221. The SAR
table indicates that DOE’s technical basis for exclusion by regulation is discussed in “SNL
2008a” Features, Events, and Processes for the Total System Performance Assessment:
Analyses, ANL-WIS-MD-000027 Rev 00. ACC: DOC.20080307.0003 (LSN No.
DENO001584824) at 6-241-242. Nevada does not reference SNL 2008a nor does it challenge
DOE’s basis for excluding these FEPs. Furthermore, NEV-SAFETY-11 does not present any
information that would demonstrate, nor does it argue, that “the magnitude and time of the
resulting radiological exposures to the [RMEI], or radionuclide releases to the accessible
environment, would be significantly changed” by the omission of these FEPs, as required by
10 C.F.R. § 63.114(e). Thus, Nevada mistakenly asserts that the application does not
address relevant issues. See Susquehanna, LBP-07-10, 66 NRC at 24.

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 105, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare

assertions are not sufficient for contention admission. Fansteel, CLI-03-13, 58 NRC at 203
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(internal citation omitted).

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 105, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, CLI-03-13, 58 NRC at 203
(internal citation omitted).

NEV-SAFETY-11 also asserts that possibly thousands of changes would need to be
made to the TSPA’s approach in order to “include the effects of accepting this one
contention...” NEV Petition at 105. To the extent that the reference is interpreted to state
objections to aspects of the TSPA that are not specifically identified in the contention (i.e.,
matters beyond the scope of the particular contention) the requirements of 10 C.F.R.

§ 2.309(f)(1)(vi) are also not met.

In addition, the Staff and Applicant should not have to guess which parts of the TSPA
Nevada believes would need “many thousands of possible changes.” Section 2.309()(1)(vi)
requires “sufficient information to show that a genuine dispute exists on a material issue of
law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a
good idea” of “claims they will be either supporting or opposing.” See Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 334 (1999). Because

Nevada does not identify which aspects of the TSPA it is challenging, that aspect of the
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contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
NEV Petition at 105. Therefore, with respect to this part of the NEV-SAFETY-11 Nevada
fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

In addition, this contention seeks to raise a dispute with SAR subsection 5.2.5.4 and
“similar” subsections. NEV Petition at 102. To the extent that Nevada seeks to raise an
issue with a “similar” SAR subsection, the contention is inadmissible with respect to those
unspecified SAR sections.

Here, because Nevada does not specify which other "similar" sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “similar” to the
named section. See Zion, CLI-99-4, 49 NRC at 194 (“We do not expect our adjudicatory
Boards, unaided by the parties, to sift through the parties' pleadings to uncover and resolve
arguments not advanced by litigants themselves. The burden of setting forth a clear and
coherent argument for standing and intervention is on the petitioner.”). The Commission has
also held that one of the purposes of the contention rule is to put “other parties in the
proceeding on notice of the petitioners' specific grievances and thus give[ ] them a good idea
of the claims they will be either supporting or opposing.” Oconee, CLI-99-11, 49 NRC at
334. Because Nevada has not identified any additional SAR sections which it disputes, if this
contention is otherwise found to be admissible, it should be limited to disputes to those

specific sections of the SAR that were identified.
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For the foregoing reasons, NEV-SAFETY-11 should be rejected.



184 -

NEV-SAFETY-12 — PROJECTIONS OF FUTURE WETTER CLIMATE CONDITIONS

SAR Subsection 2.3.1.2.3.1.2 at 2.3.1-27 through 2.3.1-31, and
similar subsections, which define the Analogue Meteorological
Stations used for the Yucca Mountain climate forecast for the
next 10,000 years, fail to account for the significantly greater
summer monsoon rainfall amounts that could occur as a result
of continued global warming.

NEV Petition at 107. Nevada asserts that “[c]limate modeling indicates that continued global
warming could lead to greater summer monsoon rainfall at Yucca Mountain over the next
10,000 years or more than is associated with the monsoon meteorological analog sites in
New Mexico and Arizona.” Id. Nevada contends that because DOE failed to consider this
information, the SAR does not comply with 10 C.F.R. Part 63 and 40 C.F.R. Part 197. [d.

at 107-108.

Staff Response

The Staff opposes admission of NEV-SAFETY-12 for the reasons set forth below.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Under 10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute
exists with respect to a material issue of law or fact. The Commission’s regulations require
that admissible contentions identify either specific portions of, or alleged omissions from the
application, and provide supporting reasons for the petitioner’s position. 10 C.F.R.
§ 2.309(f)(1)(vi). See also PPL Susquehanna, LLC. (Susquehanna Steam Electric Station,
Units 1 & 2), 65 NRC 281, 316, (2007) (Contention found not to meet criterion 6 because it
did not reference a specific portion of the application.). To satisfy criterion 6, an “intervenor
must do more than submit ‘bald or conclusory allegation[s]’ of a dispute with the applicant.”
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-01-
24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002). Here,

Nevada contends that DOE failed “to account for greater monsoon rainfall that could occur
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as a result of continued global warming.” NEV Petition at 107. For the reasons set forth
below, this contention fails to satisfy criterion 6.

Nevada incorrectly asserts that DOE failed “to consider not only that global warming is
likely to be a factor but that it could be a factor for thousands of years to come.” /d. at 100
(internal citation omitted). DOE considered human influences on climate in FEP
1.4.01.00.0A and greenhouse gas emissions in FEP 1.4.01.02.0A, both of which DOE
concluded were excluded by regulation. See SAR Section 2.2, Table 2.2-1 at 2.2-221. As
indicated in the SAR, DOE'’s technical basis for exclusion by regulation is discussed in “SNL
2008a” Features, Events, and Processes for the Total System Performance Assessment:
Analyses, ANL-WIS-MD-000027 Rev 00. ACC: DOC.20080307.0003 (LSN No.
DENO001584824) at 6-241-242. Nevada does not reference SNL 2008a nor does it challenge
DOE'’s basis for excluding these FEPs by regulation. Furthermore, NEV-SAFETY-12 does
not present any information that would demonstrate, nor does it argue, that “the magnitude
and time of the resulting radiological exposures to the [RMEI], or radionuclide releases to the
accessible environment, would be significantly changed” by the omission of these FEPs, as
required by 10 C.F.R. § 63.114(e). Thus, Nevada mistakenly asserts that the application
does not address relevant issues and therefore does not show a material dispute exists. See
Susquehanna, LBP-07-10, 66 NRC at 24.

Nevada’s assertion that DOE’s failure to account for greater monsoon rainfall that could
occur as a result of global warming renders the application in noncompliance with Part 63, in
particular 10 C.F.R. §§ 63.305(c) 63.303 and 63.113, also does not raise a genuine dispute.
See NEV Petition at 107-108. Section 63.305(c) requires that DOE vary factors related to
climate based on cautious, but reasonable assumptions consistent with present knowledge
of facts that could affect the Yucca Mountain disposal system over the next 10,000 years.
See NEV Petition at 111. Nevada argues that, based on a small subset of continental-scale

simulations for future climate in North America under continued global warming and
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paleoclimatic evidence from the Yucca Mountain region it is possible that “summer
monsoonal rainfall could be significantly greater, and more intense, than assumed by DOE.”
NEV Petition at 110. Out of the twenty-two climate models Nevada references, Nevada does
not specify exactly how many “simulated an increase in summertime (monsoonal) rainfall in
the Southwest . . ..” See id. at 108. Rather, Nevada states that “more than one” indicated
an increase in summertime rainfall and Nevada identifies only one that simulated an increase
to at least double amounts of rainfall. See id. Nevada does not, however, explain how this
small sub-set of at best regional-scale predictions translate to a specific climate state at
Yucca Mountain, the impact that this postulated increase in summer monsoonal rainfalls
could have on infiltration in the Yucca Mountain region, or — more importantly — on release of
radionuclides from disposal at Yucca Mountain specifically in the next 10,000 years, such
that it would render DOE’s predictions for future climate during the next 10,000 years
inadequate. Because Nevada has failed to show or even assert any connection between the
possibility for greater monsoonal rainfalls and the impact on disposal at Yucca Mountain, it
has not shown that such factors must be considered as “cautious, but reasonable
assumptions consistent with present knowledge of factors that could affect the Yucca
Mountain disposal system”, in accordance with Section 63.305(c). 10 C.F.R. § 63.305(c).
Thus, Nevada'’s assertion of non-compliance with Section 63.305(c) does not raise a genuine
dispute regarding a material issue of law or fact. See Millstone, CLI-01-24, 54 NRC at 358.

In addition, Nevada refers to available paleoclimate data to support its position that there
may be wetter future climates than predicted by DOE in the SAR. NEV Petition at 109. DOE
also used paleoclimate data to predict climate over the next 10,000 years. See e.g., SAR
Sections 2.3.1.2.1. & 2.3.1.2.2. Nevada does acknowledge that DOE’s future climate
predictions are based on paleoclimate data but Nevada does not explain why its reliance on
paleoclimate data renders different results than DOE'’s, and therefore fails to show a genuine

dispute exists (see NEV Petition at 109-110). See Susquehanna, 65 NRC at 316.
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Finally, while Nevada has asserted that DOE’s failure to account for the possibility of
greater monsoonal rainfall amounts caused by global warming renders the SAR in
noncompliance with the post-closure performance objectives in 10 C.F.R. § 63.113 and the
standards in § 63.303, Nevada has not provided any factual information or a reasoned expert
opinion to explain why or how greater monsoon rainfall could affect the release of
radionuclides such that regulatory limits may be exceeded. See NEV Petition at 107.
Because Nevada simply makes a conclusory assertion of noncompliance, it has failed to
provide enough information to show a genuine dispute exists with respect to a material issue
of law or fact. See Millstone, CLI-01-24, 54 NRC at 358.

Next, Nevada'’s assertion that DOE’s failure to account for greater monsoonal rainfall
amounts caused by global warming renders DOE in non-compliance with 40 C.F.R. Part 197
does not raise a genuine dispute regarding a material issue of law or fact. See 10 C.F.R.

§ 2.309(f)(1)(vi). NEV Petition at 108. Nevada does not discuss or provide support for the
assertion of post-10,000 year noncompliance nor does Nevada show that consideration of
impacts on climate caused by global warming is required during the post-10,000 year period.

On October 15, 2008 EPA issued its “Public Health and Environmental Radiation
Protection Standards for Yucca Mountain for the post-10,000 Year Period.” See 73 Fed.
Reg. 61,256 (Oct. 15, 2008) (final rulemaking for 40 CFR Part 197). This rule limits DOE’s
analysis of climate change during the post-10,000 year period “to the effects of increased
water flow through the repository as a result of climate change, and the resulting transport
and release of radionuclides to the accessible environment.” 40 C.F.R. § 197.36(c)(2). In
promulgating this rule, the EPA recognized that considering climate fluctuations due to
anthropogenic changes and using this to predict future climate with confidence, would be
unrealistic. 73 Fed. Reg. at 61,285. Therefore, EPA reasoned “that the understanding of
past climate fluctuations and their potential effects on the Yucca Mountain hydrologic system

is valuable information and should be applied to define the climate-related parameter
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values.” Id. Thus, EPA’s rule states that “[t]he nature and degree of climate change may be
represented by constant climate conditions” during the post 10,000 year period. 40 C.F.R.
§ 197.36(c)(2). 40 C.F.R. Part 197 states that the NRC shall specify values, such as
temperature, precipitation, or infiltration rate of water, to be used to represent climate change
during this period. /d.

The NRC, in accordance with the Energy Policy Act of 1992, must promulgate a final rule
regarding radiation protection standards for the post-10,000 year period that is consistent
with the EPA’s regulations in 40 C.F.R. Part 197. The NRC’s corresponding rule is pending
final Commission approval. See Implementation of a Dose Standard After 10,000 Years,

70 Fed. Reg. 53,313 (Sept. 8, 2005); SECY-08-0170, Final Rule: 10 CFR Part 63,
“Implementation of a Dose Standard After 10,000 Years” (RIN 3150-AH68), (Nov. 4, 2008)
(ADAMS Accession No. ML082270760). To the extent that NEV-SAFETY-12 challenges this
pending rulemaking, this contention is inadmissible because “Licensing Boards ‘should not
accept in individual license proceedings contentions which are . .. the subject of general

”

rulemaking by the Commission.” See Duke Energy Corp. (Oconee Nuclear Station, Units 1,
2 & 3), CLI-99-11, 49 NRC 328, 345 (internal citations omitted); see also Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319 (1972) (stating “no
challenge of any kind is permitted. . . as to a regulation that is the subject of ongoing
rulemaking.”).

The pending rule before the Commission includes parameters for future climate change,
all of which are based on paleoclimate data and states that DOE may represent the nature
and degree of climate change by “constant climate conditions” for the period from 10,000
years after disposal through geologic stability. See 70 Fed. Reg. at 53,316, 53,319. As
stated in the Statement of Considerations for the pending rule, the ranges of values specified

by the NRC for deep percolation rates include consequences of future climate change, which

the NRC believes “captures the range of temporal variability, uncertainty, and magnitude of
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deep percolation expected as a consequence of future climate change.” SECY-08-0170,
Enclosure 1 (Federal Register Notice ADAMS Accession No. ML082280158) at 35.
10 C.F.R. § 63.342(c)(2) (Proposed) requires DOE to use these values when assessing the
effects of future climate change on disposal at Yucca Mountain. DOE is not required to
separately consider anthropogenic effects because, as stated by the NRC, anthropogenic
effects are captured by the long-term average infiltration values specified in the draft final
rule. See id. at 35. Thus, Nevada’s assertion that DOE’s climate considerations for the post-
10,000 year period are flawed because they do not account for greater monsoon rainfall that
could occur as a result of global warming is not supported and does not show a genuine
dispute. See 10 C.F.R. § 2.309(f)(1)(vi).

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 111, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, CLI-03-13, 58 NRC at 203
(internal citation omitted).

NEV-SAFETY-12 also asserts that possibly thousands of changes would need to be
made to the TSPA’s approach in order to “include the effects of accepting this one
contention...” NEV Petition at 111. To the extent that the reference is interpreted to state
objections to aspects of the TSPA that are not specifically identified in the contention (i.e.,
matters beyond the scope of the particular contention) the requirements of 10 C.F.R.

§ 2.309(f)(1)(vi) are also not met.
In addition, the Staff and Applicant should not have to guess which parts of the TSPA

Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
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requires “sufficient information to show that a genuine dispute exists on a material issue of
law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a
good idea” of “claims they will be either supporting or opposing.” See Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999). Because
Nevada does not identify which aspects of the TSPA it is challenging, that aspect of the
contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
NEV Petition at 111. Therefore, with respect to this part of the NEV-SAFETY-12 Nevada
fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

In addition, this contention seeks to raise a dispute with SAR subsection 2.3.1.2.3.1.2 at
2.3.1-27 through 2.3.1-31, and similar subsections. NEV Petition at 107. To the extent that
Nevada seeks to raise an issue with a “similar” SAR subsection, the contention is
inadmissible with respect to those unspecified SAR sections.

Here, because Nevada does not specify which other "similar" sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “similar” to the

named section. See Zion, CLI-99-4, 49 NRC at 194 (“We do not expect our adjudicatory
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Boards, unaided by the parties, to sift through the parties' pleadings to uncover and resolve
arguments not advanced by litigants themselves. The burden of setting forth a clear and
coherent argument for standing and intervention is on the petitioner.”). The Commission has
also held that one of the purposes of the contention rule is to put “other parties in the
proceeding on notice of the petitioners' specific grievances and thus give[ ] them a good idea
of the claims they will be either supporting or opposing.” Oconee, CLI-99-11, 49 NRC at 334.
Because Nevada has not identified any additional SAR sections which it disputes, if this
contention is otherwise found to be admissible, it should be limited to disputes to those
specific sections of the SAR that were identified.

Therefore, for the reasons set forth above, NEV-SAFETY-12 should be rejected for

failure to comply with 10 C.F.R. § 2.309(f)(1)(vi).
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NEV-SAFETY-13 — FUTURE CLIMATE PROJECTIONS NEED TO INCLUDE EXTREME
PRECIPITATION EVENTS

SAR Subsection 2.3.1.2.3.1.2 and similar subsections, which
define the climate forecast at Yucca Mountain for the next
10,000 years, fail to accurately account for the more frequent
intense rainfall or for the large storm-related rainfall events that
could occur as a result of continued global warming.

NEV Petition at 113. Nevada contends that as a result of global warming, there could be
more frequent, intense rainfall events and more large moisture-laden remnant tropical storms
in the next 10,000 years or more at Yucca Mountain. /d. Nevada argues that because DOE
does not accurately account for such events, SAR Subsection 2.3.1.2.3.1.2 and similar
subsections fail to comply with Part 63, in particular Section 63.305(c), and 40 C.F.R. Part
197. Id. at 114, 117.

Staff Response

For the reasons set forth below, the Staff opposes admission of NEV-SAFETY-13.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R. § 2.309(f)(1)(v). A contention should be ruled inadmissible if
a petitioner “offer[s] no tangible information, no experts, no substantive affidavits,” and only
“bare assertions and speculation.” Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58
NRC 195, 203 (2003) (citing GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station),
CLI-00-6, 51 NRC 193, 208 (2000)).

To support this contention, two experts attest to the information in paragraphs 5 and 6.
See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne (adopting information in

paragraphs 5 and 6); Attachment 15, Affidavit of Jonathan Overpeck (adopting information in
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paragraph 5).

In addition, to support its assertion that as global warming continues, the intensity of
rainfall will increase because the atmosphere will have greater moisture-holding capacity,
Nevada refers to five reports. See NEV Petition at 114-15 (internal citations to reports
omitted). Nevada does not however, indicate whether any of these reports include
information specific to Yucca Mountain nor does Nevada indicate how far into the future the
reports project, e.g., during the next 10,000 years and/or beyond. See id. Despite this,
Nevada concludes, without further factual support or explanation from an expert, that
because anthropogenic carbon dioxide may remain in the atmosphere for thousands of
years, “greater rainfall intensity is possible at Yucca Mountain during and beyond the next
10,000 years.” NEV Petition at 115. Although Nevada refers to these regional- to
continental-scale simulation reports to support its conclusion that there will be greater rainfall
at Yucca Mountain, it does not set forth an explanation of the report’s significance with
regard to impacts at Yucca Mountain within the next 10,000 years and beyond. Without this
explanation, it is not clear why or how these reports apply to precipitation at Yucca Mountain
in the next 10,000 years or beyond. See Fansteel, CLI-03-13, 58 NRC at 204-205.

Similarly, Nevada refers to three of the above five reports to support the assertion that
continued global warming may “increase the strength and intensity of tropical storms and
hurricanes.” NEV Petition at 115 (internal citations omitted). Based on this assertion,
Nevada posits that there will be more rain from future storms, that these storms may reach
Yucca Mountain with greater frequency, and that storms lasting up to a week may occur
several times a year. Id. Nevada then concludes that greater rainfalls are possible at Yucca
Mountain within the next 10,000 years and beyond due to anthropogenic carbon dioxide
emissions. /d. at 116. Other than the three reports referenced for the proposition that global
warming may increase the intensity of storms in general, no other reports or factual

information are included to support Nevada’s assertions regarding, specifically, the storm
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intensity and frequency at Yucca Mountain. See id. at 115-116. Furthermore, the experts
relied upon by Nevada do not provide a reasoned explanation as to why or how these reports
indicate that such events will impact infiltration at Yucca Mountain. Thus, absent tangible
factual information or a reasoned expert opinion, Nevada has not supported its assertion that
greater rainfall is possible at Yucca Mountain in the next 10,000 years and beyond. See
USEC Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 472 (2006) (experts cannot
“merely state a conclusion without providing a reasoned basis or explanation . . . .”).

Finally, Nevada asserts that DOE’s conclusions based on analog sites and expanded
standard deviations are flawed because (1) climate dynamics for analog sites are not the
same as at Yucca Mountain, e.g., there could theoretically be flooding and storms at Yucca
Mountain; and (2) the paleoclimate record, which is where the largest extremes are usually
found, is sparse for Yucca Mountain. See NEV Petition at 117. Other than simply asserting
that the use of analog sites and expanded standard deviations may not be appropriate,
Nevada fails to provide any explanation of the effect these flaws may have on DOE’s
analyses. Such unsupported assertions, even if made by an expert, cannot support
admission of this contention. See USEC, CLI-06-10, 63 NRC at 472; Fansteel, CLI-03-13,
58 NRC at 203.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Under 10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute
exists with respect to a material issue of law or fact. This section further requires that the
information include references to specific portions of the application that the petitioner
disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC. (Susquehanna
Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316, (2007) (Contention found
not to meet criterion 6 because it did not reference a specific portion of the application.).

To satisfy criterion 6, an “intervenor must do more than submit ‘bald or conclusory

allegation[s]’ of a dispute with the applicant.” Dominion Nuclear Connecticut, Inc. (Millstone
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Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid.
denied, CLI-02-01, 55 NRC 1 (2002).

Here, Nevada asserts that because DOE failed to consider more frequent intense rainfall
events or large-storm rainfall as a result of continued global warming in the next 10,000
years and beyond, it has failed to comply with Part 63, and 40 C.F.R. Part 197. NEV Petition
at 114, 117. In addition, Nevada asserts that there are problems with unspecified “similar”
subsections in the SAR. /d. at 116, 117. As discussed below, NEV-SAFETY-13 fails to
provide sufficient information to show a genuine dispute exists with regard to these three
assertions as required by Section 2.309(f)(1)(vi).

Nevada asserts that DOE failed to consider that “anthropogenic carbon emissions may
remain in the atmosphere for thousands, tens of thousands, and even hundreds of thousand
of years” and therefore greater rainfall is possible in the next 10,000 years and beyond at
Yucca Mountain. See NEV Petition at 115. Contrary to Nevada’s assertion, DOE did
consider human influences on climate in FEP 1.4.01.00.0A and greenhouse gas emissions in
FEP 1.4.01.02.0A,and concluded that were excluded by regulation. See SAR Section 2.2,
Table 2.2-1 at 2.2-221. The SAR table indicates that DOE’s technical basis for exclusion by
regulation is discussed in “SNL 2008a” Features, Events, and Processes for the Total
System Performance Assessment: Analyses, ANL-WIS-MD-000027 Rev 00. ACC:
DOC.20080307.0003 (LSN No. DEN001584824). at 6-241-242. Nevada does not reference
SNL 2008a nor does it challenge DOE'’s basis for excluding these FEPs by regulation.
Furthermore, NEV-SAFETY-13 does not present any information that would demonstrate,
nor does it argue, that “the magnitude and time of the resulting radiological exposures to the
[RMEI], or radionuclide releases to the accessible environment, would be significantly
changed” by the omission of these FEPs, as required by 10 C.F.R. § 63.114(e). Thus,
Nevada mistakenly asserts that the application does not address relevant issues. See

Susquehanna, LBP-07-10, 66 NRC at 24.



- 196 -

With respect to 10 C.F.R. § 63.305(c), Nevada argues noncompliance because DOE has
failed to accurately account for more frequent intense rainfall or large storms that could occur
as a result of global warming. NEV Petition at 117. Section 63.305(c) requires that DOE
vary factors related to climate based on cautious, but reasonable assumptions consistent
with present knowledge of facts that could affect the Yucca Mountain disposal system over
the next 10,000 years. 10 C.F.R. § 63.305(c). As discussed above under criterion 5,
Nevada has not shown with supporting facts or a reasoned explanation that more intense
rainfalls or storms caused by global warming may have an impact on disposal at Yucca
Mountain in the next 10,000 years and therefore must be considered under Section
63.305(c). In addition, Nevada does not assert that these considerations would render
DOE'’s predictions of future climate, infiltration, and dose to the RMEI invalid. Thus, Nevada
has failed to provide sufficient support to show that its assertion of non-compliance with
Section 63.305(c) raises a genuine dispute regarding a material issue of law or fact. See
Millstone, CLI-01-24, 54 NRC at 358.

While Nevada has asserted that DOE’s failure to account for the possibility of greater
monsoonal rainfall amounts caused by global warming renders the SAR in noncompliance
with the post-closure performance objectives in 10 C.F.R. § 63.113 and the Health and
Environmental Standards in Section 63.303, Nevada has not provided any factual
information or a reasoned expert opinion to explain why or how greater monsoon rainfall
would render DOE'’s infiltration predictions inadequate or how this could affect the release of
radionuclides such that regulatory limits may be exceeded. See NEV Petition at 107.
Because Nevada simply makes a conclusory assertion of noncompliance, it has failed to
provide enough information to show a genuine dispute exists with respect to a material issue
of law or fact. See Millstone, CLI-01-24, 54 NRC at 358.

In addition, Nevada'’s assertions regarding DOE’s failure to consider the impacts of more

intense rainfall and storms due to global warming and noncompliance with 40 C.F.R.
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Part 197 also does not raise a genuine dispute regarding a material issue of law or fact. See
10 C.F.R. § 2.309(f)(1)(vi). Nevada has not shown that consideration of these impacts is
required for the post-10,000 year period.

On October 15, 2008 EPA issued its “Public Health and Environmental Radiation
Protection Standards for Yucca Mountain for the post-10,000 Year Period.” See 73 Fed.
Reg. 61,256 (Oct. 15, 2008) (final rulemaking for 40 CFR Part 197). This rule limits DOE’s
analysis of climate change during the post-10,000 year period “to the effects of increased
water flow through the repository as a result of climate change, and the resulting transport
and release of radionuclides to the accessible environment.” 40 C.F.R. § 197.36(c)(2). In
promulgating this rule, the EPA recognized that considering climate fluctuations due to
anthropogenic changes and using this to predict future climate with confidence, would be
unrealistic. 73 Fed. Reg. at 61,285. Therefore, EPA reasoned “that the understanding of
past climate fluctuations and their potential effects on the Yucca Mountain hydrologic system
is valuable information and should be applied to define the climate-related parameter
values.” Id. Thus, EPA’s rule states that “[t]he nature and degree of climate change may be
represented by constant climate conditions” during the post 10,000 year period. 40 C.F.R.

§ 197.36(c)(2). 40 C.F.R. Part 197 states that the NRC shall specify values, such as
temperature, precipitation, or infiltration rate of water, to be used to represent climate change
during this period. [d.

The NRC, in accordance with the Energy Policy Act of 1992, must promulgate a final rule
regarding radiation protection standards for the post-10,000 year period that is consistent
with the EPA’s regulations in 40 C.F.R. Part 197. The NRC’s corresponding rule is pending
final Commission approval. See Implementation of a Dose Standard After 10,000 Years,

70 Fed. Reg. 53,313 (Sept. 8, 2005); SECY-08-0170, Final Rule: 10 CFR Part 63,
“Implementation of a Dose Standard After 10,000 Years” (RIN 3150-AH68), (Nov. 4, 2008)

(ADAMS Accession No. ML082270760). To the extent that NEV-SAFETY-13 challenges this
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pending rulemaking, this contention is inadmissible because “Licensing Boards ‘should not
accept in individual license proceedings contentions which are . .. the subject of general

rulemaking by the Commission.” See Duke Energy Corp. (Oconee Nuclear Station, Units 1,
2 & 3), CLI-99-11, 49 NRC 328, 345 (internal citations omitted); see also Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319 (1972) (stating “no
challenge of any kind is permitted. . . as to a regulation that is the subject of ongoing
rulemaking.”).

The pending rule before the Commission includes parameters for future climate change,
all of which are based on paleoclimate data and states that DOE may represent the nature
and degree of climate change by “constant climate conditions” for the period from 10,000
years after disposal through geologic stability. See 70 Fed. Reg. at 53,316, 53,319. As
stated in the Statement of Considerations for the pending rule, the ranges of values specified
by the NRC for deep percolation rates include consequences of future climate change, which
the NRC believes “captures the range of temporal variability, uncertainty, and magnitude of
deep percolation expected as a consequence of future climate change.” SECY-08-0170,
Enclosure 1 (Federal Register Notice ADAMS Accession No. ML082280158) at 35.

10 C.F.R. § 63.342(c)(2) (Proposed) requires DOE to use these values when assessing the
effects of future climate change on disposal at Yucca Mountain. DOE is not required to
separately consider anthropogenic effects because, as stated by the NRC, anthropogenic
effects are captured by the long-term average infiltration values specified in the draft final
rule. See id. at 35. Thus, Nevada’s assertion that DOE’s climate considerations for the post-
10,000 year period are flawed because they do not account for extreme precipitation events
that could occur as a result of global warming is not supported and does not show a genuine
dispute. See 10 C.F.R. § 2.309(f)(1)(vi).

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a

determination of whether the contention “would necessarily lead to doses in excess of EPA’s
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dose standards” could only be performed by DOE, see NEV Petition at 117, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, CLI-03-13, 58 NRC at 203
(internal citation omitted).

NEV-SAFETY-13 also asserts that possibly thousands of changes would need to be
made to the TSPA’s approach in order to “include the effects of accepting this one
contention...” NEV Petition at 117. To the extent that the reference is interpreted to state
objections to aspects of the TSPA that are not specifically identified in the contention (i.e.,
matters beyond the scope of the particular contention) the requirements of 10 C.F.R.

§ 2.309(f)(1)(vi) are also not met.

In addition, the Staff and Applicant should not have to guess which parts of the TSPA
Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
requires “sufficient information to show that a genuine dispute exists on a material issue of

”

law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a
good idea” of “claims they will be either supporting or opposing.” See Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999). Because
Nevada does not identify which aspects of the TSPA it is challenging, that aspect of the
contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes

that would need to be made to DOE’s TSPA approach to include the effects of accepting this
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one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
NEV Petition at 117. Therefore, with respect to this part of the NEV-SAFETY-13, Nevada
fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

In addition, this contention seeks to raise a dispute with SAR subsection 2.3.1.2.3.1.2
and “similar” subsections. NEV Petition at 113. To the extent that Nevada seeks to raise an
issue with a “similar” SAR subsection, the contention is inadmissible with respect to those
unspecified SAR sections.

Here, because Nevada does not specify which other "similar" sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “similar” to the
named section. See Zion, CLI-99-4, 49 NRC at 194 (“We do not expect our adjudicatory
Boards, unaided by the parties, to sift through the parties' pleadings to uncover and resolve
arguments not advanced by litigants themselves. The burden of setting forth a clear and
coherent argument for standing and intervention is on the petitioner.”). The Commission has
also held that one of the purposes of the contention rule is to put “other parties in the
proceeding on notice of the petitioners' specific grievances and thus give[ ] them a good idea
of the claims they will be either supporting or opposing.” Oconee, CLI-99-11, 49 NRC at 334.
Because Nevada has not identified any additional SAR sections which it disputes, if this
contention is otherwise found to be admissible, it should be limited to disputes to those
specific sections of the SAR that were identified.

Therefore, for the reasons set forth above, NEV-SAFETY-13 should be rejected.
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NEV-SAFETY-15 — ALTERNATIVE PRECIPITATION MODELS AND WEATHER
VARIABLES

The precipitation and weather components of the net infiltration
model described in SAR Subsection 2.3.1.3.2 are not sufficient
because alternative conceptual models exist that are consistent
with the available data and with current scientific
understanding, and by neglecting these, DOE has substantially
underestimated the uncertainty inherent in the results of the
performance assessment.

NEV Petition at 125. Nevada contends that existing alternative conceptual models have not
been considered despite availability of better techniques. See id. Thus, Nevada concludes
that SAR Subsection 2.3.1.3.2 fails to comply with 10 C.F.R. § 63.114(c).

Staff Response

For the reasons set forth below, the Staff opposes admission of NEV-SAFETY-15.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). A contention should be ruled inadmissible if
a petitioner “offer[s] no tangible information, no experts, no substantive affidavits,” and only
“bare assertions and speculation.” Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13,
58 NRC 195, 203 (2003) (citing GPU Nuclear, Inc. (Oyster Creek Nuclear Generating
Station), CLI-00-6, 51 NRC 193, 208 (2000)).

Here, Nevada contends that DOE’s SAR is insufficient because it fails to consider
existing alternative conceptual models that are consistent with available data and current
scientific understanding. NEV Petition at 125. Nevada does not, however, identify,
reference, or explain via expert opinion, tangible information, any specific existing alternative

conceptual model that has DOE failed to consider. See Fansteel, CLI-03-13, 58 NRC at 203
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(internal citation omitted). For example, Nevada asserts that advanced precipitation models
are available” that could be used to overcome alleged deficiencies but Nevada does not point
to any particular model that should be have been considered as “an alternative conceptual
model” that is “consistent with available data and with current scientific understanding” nor
does Nevada show that “by neglecting” one of models, DOE “substantially underestimated”
uncertainty. See NEV Petition at 125. Instead, Nevada claims a number of deficiencies with
DOE’s SAR. Nevada argues that DOE’s model uses an oversimplified treatment of spatial
variability, but Nevada does not demonstrate that any existing model would have performed
better, nor defined the metric by which it would judge efficacy. See id. at 127-128. Similarly,
Nevada asserts that DOE’s model is flawed because it underestimates the intensity of short-
duration high-intensity rainfall events and makes simplifying assumptions for several other
variables. See id. at 128. Again, Nevada does not specifically point to any existing model
which should have been considered. While Nevada refers to a number of studies to support
its assertions that DOE’s model is flawed, Nevada fails to “provide analysis and supporting
evidence as to why particular sections” of the referenced studies provides a basis for its
assertion that DOE underestimated uncertainty because it failed to consider available
alternative conceptual models. See Fansteel, CLI-03-13, 58 NRC at 204 (internal citation
omitted). Thus, Nevada’s bare assertion that DOE’s SAR is deficient because it fails to
consider existing alternative conceptual models cannot support the admission of this
contention. See Fansteel, CLI-03-13, 58 NRC at 203 (internal citation omitted).

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.

(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
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(contention found not to meet criterion 6 because it did not reference a specific portion of the
application). An “intervenor must do more than submit ‘bald or conclusory allegation[s] of a
dispute with the applicant.” Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-
01, 55 NRC 1 (2002).

Here, Nevada asserts that SAR subsection 2.3.1.3.2 fails to comply with 10 C.F.R.
§ 63.114(c) because DOE failed to consider other existing alternative conceptual models.
NEV Petition at 125. Section 63.114(c) requires that DOE “[c]onsider alternative conceptual
models of features and processes that are consistent with available data and current
scientific understanding and evaluate the effects that alternative conceptual models have on
the performance of the geologic repository.” 10 C.F.R. § 63.114(c). As described above
under criterion 5, Nevada does not describe any alterative conceptual models that are in
existence and are consistent with available data and current scientific understanding which
DOE failed to consider. Nevada has not provided sufficient information to support the
assertion that DOE’s SAR does not consider existing alternative conceptual models and
therefore does not comply with Section 63.114(c). Thus, Nevada’s assertion claiming
noncompliance with Section 63.114(c) due to the failure to consider unspecified existing
models does not show a genuine dispute of law or fact. See Millstone, CLI-01-24, 54 NRC at
358 (internal citation omitted). Consequently, NEV-SAFETY-15 does not satisfy criterion 6.

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 129, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare

assertions are not sufficient for contention admission. Fansteel, CLI-03-13, 58 NRC at 203
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(internal citation omitted).

NEV-SAFETY-15 also asserts that possibly thousands of changes would need to be
made to the TSPA’s approach in order to “include the effects of accepting this one
contention...” NEV Petition at 129. To the extent that the reference is interpreted to state
objections to aspects of the TSPA that are not specifically identified in the contention (i.e.,
matters beyond the scope of the particular contention) the requirements of 10 C.F.R.

§ 2.309(f)(1)(vi) are also not met.

In addition, the Staff and Applicant should not have to guess which parts of the TSPA
Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
requires “sufficient information to show that a genuine dispute exists on a material issue of

” o«

law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a
good idea” of “claims they will be either supporting or opposing.” See. Oconee, CLI-99-11,
49 NRC at 334. Because Nevada does not identify which aspects of the TSPA it is
challenging, that aspect of the contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
NEV Petition at 129. Therefore, with respect to this part of the NEV-SAFETY-15 Nevada
fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

Therefore, for the reasons set forth above, NEV-SAFETY-15 is inadmissible for failure to

comply with 10 C.F.R. § 2.309(f)(1)(v) and (vi).
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NEV-SAFETY-16 — QUALIFICATION OF CLIMATE AND INFILTRATION MODELS

SAR Subsection 2.3.1, which describes the analysis and
modeling underpinning the climate and infiltration components
of the TSPA, fails to provide details of data qualification
procedures used in this work and fails to identify any formal
peer reviews used in its preparation.

NEV Petition at 130. Nevada asserts that the SAR does not include “a description of the
quality assurance program applied to acquisition, control and analysis of samples and data.”
Id. In addition, Nevada alleges that DOE’s failure to include formal peer reviews constitutes
a failure to apply quality control procedures. Id. at 131. Thus, Nevada contends that DOE’s
LA is materially incomplete and fails to comply with 10 C.F.R. §§ 63.21(c)(20) and 63.142(a).
Id. at 131-32.

Staff Response

The Staff opposes admission of NEV-SAFETY-16 because, as discussed below, it fails to
satisfy 10 C.F.R. § 2.309(f)(1)(iv) and (vi).

10 C.F.R. § 2.309(f)(1)(iv): Materiality

The Commission’s regulations at 10 C.F.R. § 2.309(f)(1)(iv) require that an issue must be
material to the findings the Commission must make. “Any issues of law or fact raised in a
contention must be material to the grant or denial of the license application in question, i.e.,
they must make a difference in the outcome of the licensing proceeding so as to entitle the
petitioner to cognizable relief...This requirement of materiality embodies the notion that an
alleged error or deficiency regarding a proposed licensing action must have some
significance relative to the agency's general responsibility and authority to protect the public
health and safety and the environment.” Private Fuel Storage, LLC (Independent Spent Fuel
Storage Installation), LBP-98-7, 47 NRC 142, 179-80 (1998) (“PFS’).

With respect to a quality assurance program, DOE is required to include a “description of

the quality assurance program to be applied to all structures, systems, and components
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important to safety and to the engineered and natural barriers important to waste isolation.”
10 C.F.R. § 63.21(c)(20). This requirement applies prospectively to DOE’s subsequent
activities in the event a construction authorization is granted. This description must discuss
how the applicable quality assurance requirements in Section 63.142 will be satisfied. Id;
see also Disposal of High-Level Radioactive Wastes in a Proposed Geologic Repository at
Yucca Mountain, 66 Fed. Reg. 55,732, 55,764-765 (Nov. 2, 2001) (stating that the quality
assurance “program description is required to specifically describe how the requirements of
§ 63.142 will be satisfied.”) (emphasis added). Section 63.142 describes the quality
assurance criteria.

In addition, nothing in Sections 63.21(c)(20) or 63.142 state that peer reviews must be
used in order “to apply appropriate quality control procedures to the analysis of data.” See
NEV Petition at 131. In addition, Nevada has not pointed to any regulatory requirement to
support its assertion that failure to conduct formal peer reviews “constitutes a failure to apply
appropriate quality control procedures . ...” See id. As Nevada notes, NUREG-1804, which
is not binding legal authority, states in Section 2.2.1.3.5.3 at 2.2-61 that “Guidance in
NUREG-1297 and NUREG-1298 (Altman, et al., 1988a,b), or other acceptable approaches”
should be followed for peer reviews and data qualification. See Int’| Uranium (USA) Corp.
(Request for Materials License Amendment), CLI-00-1, 51 NRC 9, 19 (2000) (stating that
NUREGS do not have “the binding effect of regulations”) (internal citation omitted). In
accordance with this guidance, DOE describes its project procedures governing data
qualification as consistent with NUREG-1298. SAR at 2.3.1-1.

Furthermore, Nevada has not alleged that the exclusion of formal peer reviews to support
development of models and analyses has significance relative to the NRC'’s licensing
responsibilities. See PFS, LBP-98-7, 47 NRC at 179-80. Because DOE is not required by
regulation to conduct formal peer reviews in order to apply appropriate quality control

procedures, Nevada’s alleged omission regarding such reviews cannot be material to the
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grant or denial of a license application. See id. Therefore, challenges regarding the lack of

formal peer reviews should be rejected for failure to comply with 10 C.F.R. § 2.309(f)(1)(iv).

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

NEV-SAFETY-16 fails to provide sufficient information to show that a genuine dispute
exists with the applicant on a material issue of law or fact. See 10 C.F.R. § 2.309(f)(1)(vi).
Nevada argues that DOE failed to provide details of data qualification procedures used for
work described in SAR Subsection 2.3.1. See NEV Petition at 130. Nevada has failed to
show a genuine dispute exists on a material issue of law or fact because DOE has in fact
provided a description of its quality assurance program and its reliance on the Quality
Assurance Requirements and Description (“QARD”) in SAR Section 5.1. Nevada quotes
SAR Section 2.3.1 at 2.3.1-1, which states that “scientific analyses, model development, and
data qualification activities were conducted in accordance with project procedures that
comply with the Quality Assurance Program.” See NEV Petition at 131. However, Nevada
fails to note that the Quality Assurance Program is described in SAR Section 5.1. See SAR
at 5.1-1. Thus, Nevada “mistakenly asserts the application does not address a relevant
issue[] ....” See PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 &
2), LBP-07-10, 66 NRC 1 (2007) (citing Sacramento Municipal Utility District (Rancho Seco
Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48 (1993), review declined,
CLI-94-2, 39 NRC 91 (1994)). Therefore, Nevada’s challenge regarding the description of
DOE'’s quality assurance program does not raise a material of issue of law or fact as required

by 10 C.F.R. § 2.309(f)(vi).
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NEV-SAFETY-17 — CALIBRATION AND SIMULATION OF PRECIPITATION MODEL

The procedures used to calibrate and simulate the precipitation
component of the precipitation model, as referenced in SAR
Subsection 2.3.1.3.2, are non-standard, not generally accepted
and, in the case of the simulation procedure as described,
incorrect.

NEV Petition at 133. Nevada contends that DOE’s procedures for calibrating the
precipitation component of the net infiltration model and for sampling from a lognormal
distribution are not generally accepted. /d. In addition, Nevada asserts that DOE’s
simulation methodology is incorrect. See id. at 133, 135. Therefore, Nevada contends that
DOE'’s procedures to calibrate and simulate the precipitation component of the precipitation
model do not comply with10 C.F.R. § 63.21(c)(9) and (c)(15). See id. at 136.

Section 63.21(c)(9) requires that the application include an assessment to determine the
degree to which features, events and processes that are expected to materially affect
compliance with § 63.113 have been characterized. Section 63.21(c)(15) requires an
explanation of measures used to support the models used to provide the information in
(c)(9).

Staff Response

As discussed below, the Staff opposes admission of NEV-SAFETY-17 because Nevada
has failed to support its position that DOE’s procedures are non-standard, generally not
accepted and incorrect, and therefore, has failed to support its assertion that DOE has not
complied with Part 63. See 10 C.F.R. § 2.309(f)(1)(v).

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to

support its position.” 10 C.F.R.§ 2.309(f)(1)(v). A contention supported by bare assertions
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and speculation is inadmissible. Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58
NRC 195, 203 (2003). Even if a contention references an expert opinion, that expert must
provide the basis or explanation for his/her opinion. See USEC Inc. (American Centrifuge
Plant), CLI-06-10, 63 NRC 451, 472 (2006) (“an expert opinion that merely states a
conclusion (e.g., the application is ‘deficient,” ‘inadequate,’ or ‘wrong’) without providing a
reasoned basis or explanation for that conclusion is inadequate.”) (internal citations omitted).

NEV-SAFETY-17 fails to comply with 10 C.F.R. § 2.309(f)(1)(v) because Nevada makes
a number of bare and speculative assertions absent factual support, a reasoned basis or
explanation. Nevada contends that DOE’s procedures to calibrate and simulate the
precipitation component of its precipitation model are “non-standard” and “not generally
accepted.” NEV Petition at 133. Nevada asserts that DOE’s calibration procedure is flawed
because there are “more widely accepted superior procedures” and because it “is
complicated by the amplitude-phase parameterization of the seasonal cycle.” Id. at 134.
Furthermore, Nevada asserts that DOE’s algorithm for simulating precipitation is incorrect
and does not use “generally accepted techniques.” Id. Nevada, however, provides no
references or reasoned explanation for what constitutes a “more widely” or “generally”
accepted technique, or a “standard” or “correct” procedure. See id. The only reference to an
“accepted procedure” is the assertion that the “accepted” calibration procedure is to
“re-parameterize in terms of sine and cosine components.” See id. at 134-135. Nevada
however, provides no supporting references, reasoned explanation, or basis to explain why
this is an “accepted” procedure. See id. Moreover, Nevada fails to show that DOE’s
procedures, even if there were more superior procedures, are flawed. Such bare assertions
and speculation cannot support the admission of this contention. Fansteel, CLI-03-13, 58
NRC at 203 (2003) (internal citation omitted).

Absent a basis for what is a standard or accepted procedure, speculation regarding

impacts on the TSPA if a “standard procedure” had been used, are meaningless (NEV
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Petition at 135). See Fansteel, CLI-03-13, 58 NRC at 203 (2003) (internal citation omitted).
Likewise, absent an explanation for what is a “generally accepted” procedure, the bare
assertion that DOE’s implementation of the model is “not generally accepted” cannot provide
a basis for this contention (NEV Petition at 135). See Fansteel, CLI-03-13, 58 NRC at 203
(2003) (internal citation omitted).

Finally, Nevada asserts that DOE’s method for using a lognormal distribution is “not
generally accepted,” slow, and may be “relatively inaccurate” because it requires inversion.
See NEV Petition at 135. However, instead of providing factual support or fully explaining
the bases for these assertions, Nevada offers an alternative method which it describes as
“modern.” See id. But, Nevada does not state that this “modern method” is “standard” or
“generally accepted.” See id. Furthermore, Nevada does not suggest the impact, if any, on
DOE’s infiltration results if this “modern method” was implemented. See id. Bare and
speculative assertions regarding the use and impacts of this “modern model” or the alleged
standard and generally accepted procedures discussed above, even by an expert, cannot
support the admission of a contention absent a reasoned basis or explanation. See USEC
Inc., CLI-06-10, 63 NRC at 471. Thus, Nevada has failed to provide the necessary
supporting facts or expert opinions to support the assertion that DOE’s procedures are non-
standard, not accepted, and incorrect, and fail to comply with 10 C.F.R. § 63.21(c)(9) and
(c)(15). See NEV Petition at 133, 136. Consequently, NEV-SAFETY-17 is inadmissible.

See 10 C.F.R. § 2.309(f)(1)(v).
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NEV-SAFETY-18 — USE OF CLIMATE DATA FROM THE ANALOG SITES

SAR Subsection 2.3.1.2.3 and similar subsections, which

describe the use of analog sites to represent future climate

states, make inappropriate use of information from the analog

sites.
NEV Petition at 137. Nevada contends that DOE has inappropriately pooled information
from several analog sites “[tJo support the modeling of net infiltration for each future climate
scenario in the TSPA. . . .. " See id. at 137. Nevada asserts this pooling of information is
inappropriate because the result “cannot be considered to correspond to any single
physically plausible climate state. . ..” Id. Thus, Nevada argues that SAR
Subsection 2.3.1.2.3 and similar sections, do not comply with 10 C.F.R. §§ 63.21(c)(15)
and 63.114(b).

Staff Response

For the reasons set forth below, the Staff opposes admission of NEV-SAFETY-18.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). A “mere ‘notice pleading’ is insufficient” and
the petitioner shall set forth the significance of each of its supporting references. Fansteel,
Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003).

To support this contention, Nevada provides affidavits of three experts. See NEV
Petition, Attachment 13, Affidavit of Howard S. Wheater; Attachment 15, Affidavit of Jonathan
Overpeck; and Attachment 19, Affidavit of Richard E. Chandler.

Here, Nevada contends that DOE inappropriately pools information from analog sites to

represent future climate states. NEV Petition at 137. Nevada argues this is inappropriate
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because the sites cannot all represent the same climate regime and the results do not
“correspond to physically plausible climate states.” See id. Nevada references the SAR and
one DOE LSN document to illustrate differences in model parameters, and states that based
on this information, sites chosen “cannot possibly represent the same climate regime.” See
id. (citing SAR at 2.3.1-41 and DEN001575070, Figures 7.1.1.1-5[a] and 7.1.1.1-6[a]).
Nevada, however, does not define or provide examples of “physically plausible climate
state[s].” See id. In addition, Nevada does not acknowledge that DOE’s pooled sites were
not intended to represent actual climate states. Rather, as stated in the SAR, DOE pooled
this data in an effort to bound uncertainties. SAR Section 2.3.1.2.3.1.2. Nevada does not
explain why the methodology for representing seasonality would be valid only if all of the
sites represented the same climate states nor does Nevada explain why analog-sites must
correspond to actual climate states. Such bare assertions, absent factual support or a
reasoned expert opinion, cannot support the admission of this contention. Fansteel, CLI-03-
13, 58 NRC at 203 (internal citation omitted).

Additionally, Nevada makes the assertion that “the correct way to represent” climate
states is to allow “parameters to vary within the simulation so as to reflect the actual process
that is expected to occur.” See id. at 139. Nevada does not argue that if DOE had used this
method, then the results of the performance assessment would be different. Rather, Nevada
simply asserts that because DOE did not use Nevada’s suggested methodology, DOE has
inappropriately used data from the analog sites. See id. Absent a reasoned basis or
explanation, such bare and conclusory assertions, even if made by an expert, cannot support
the admission of this contention. See USEC Inc. (American Centrifuge Plant), CLI-06-10, 63
NRC 451, 472 (2006).

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show

that a genuine dispute exists on a material issue of law or fact.” This section further requires
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that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316, (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the
application.). To satisfy criterion 6, an “intervenor must do more than submit ‘bald or
conclusory allegation[s] of a dispute with the applicant.” Dominion Nuclear Connecticut, Inc.
(Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for
reconsid. denied, CLI-02-01, 55 NRC 1 (2002).

Here, Nevada asserts that DOE’s use of pooled climatology data does not comply with
Part 63, in particular Sections 63.21(c)(15) and 63.114(b). With respect to 63.21(c)(15),
Nevada states that DOE is in noncompliance due its inappropriate use of analog site data
which does not match “any plausible physical climate state.” NEV Petition at 139. However,
contrary to Nevada's suggestion, Section 63.21(c)(15) does not state that pooled data from
analog sites must match physical situations. Section 63.21(c)(15) requires “[a]n explanation
of measures used to support the models used to provide the information required in
paragraphs (c)(9) through (c)(14) of this section” and that “[a]nalyses and models that will be
used to assess performance of the geologic repository must be supported by using an
appropriate combination of such methods as field tests, in situ tests, laboratory tests that are
representative of field conditions, monitoring data, and natural analog studies.” Nevada has
suggested the “correct way” to represent climate states, but Nevada has not shown how
future climate predictions would have been improved by using this method and
disaggregating the data nor has Nevada shown why DOE’s results are not appropriate due to
the fact that they do not correspond to physically plausible climate states. See NEV Petition
at 139. Thus, absent support, Nevada’s conclusory assertion that DOE’s use of pooled
climatology data does not comply with Part 63 fails to show a genuine dispute exists. See

Millstone, CLI-01-24, 54 NRC at 358.
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Similarly, with respect to Section 63.114(b), Nevada’s assertions regarding
noncompliance with this section does not show a genuine dispute on a material issue of law
fact. See NEV Petition at 139. Section 63.114(b) requires that DOE “[a]ccount for
uncertainties and variabilities in parameter values and provide for the technical basis for
parameter ranges, probability distributions, or bounding values used in the performance
assessment.” 10 C.F.R. § 63.14(b). Nevada asserts that DOE’s pooled parameter values do
not comply with Section 64.114(b) because “the technical basis for the parameter ranges
used to describe future climatic conditions is flawed.” See NEV Petition at 139. However, as
explained above, Nevada does not provide an explanation as to how or why DOE’s technical
basis for the parameter ranges is flawed. See NEV Petition at 139. Absent support showing
why DOFE'’s use of the parameter ranges is flawed, this assertion does not demonstrate a
genuine dispute with the application as required by 10 C.F.R. § 2.309(f)(1)(vi). See
Millstone, CLI-01-24, 54 NRC at 358.

Finally, NEV-SAFETY-18 seeks to raise a dispute with SAR Subsection 2.3.1.2.3 and
“similar” subsections. To the extent that Nevada seeks to raise an issue with a “similar” SAR
subsection, the contention is inadmissible with respect to those unspecified SAR sections. If
Nevada wished to raise an issue with another section in the SAR as part of the contention, it
should have identified those sections as well. The Staff and applicant should not have to
guess which sections Nevada believes are “similar” to the named section. See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by the parties, to sift
through the parties' pleadings to uncover and resolve arguments not advanced by litigants
themselves. The burden of setting forth a clear and coherent argument for standing and
intervention is on the petitioner.”). The Commission has also held that one of the purposes
of the contention rule is to put “other parties in the proceeding on notice of the petitioners'

specific grievances and thus give[ ] them a good idea of the claims they will be either
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supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3),
CLI-99-11, 49 NRC 328, 334 (1999). Because Nevada has not identified any additional SAR
sections which it disputes, if this contention is otherwise found to be admissible, it should be
limited to disputes to those specific sections of the SAR that were identified.
Thus, for the reasons set forth above, NEV-SAFETY-18 should be rejected for failure to

comply with 10 C.F.R. § 2.309(f)(1)(v) and (vi).
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NEV-SAFETY-19 - FUTURE INFILTRATION PROJECTIONS NEED TO INCLUDE
REDUCED VEGETATION COVER

SAR Subsection 2.3.1.3.2.1.5 and related subsections, which
state the nature of vegetation cover predicted for the future at
Yucca Mountain, fail to account accurately for the possible
impact of reduced vegetation cover that could result in
increased rates of infiltration.

NEV Petition at 142. Nevada asserts SAR subsection 2.3.1.3.2.1.5 and related sections omit
the impacts of anthropogenic climate change on the vegetation cover. Id. at 143 & 145.
According to Nevada, DOE failed to comply with regulatory requirements in 10 C.F.R. §
63.305(c) addressing the first 10,000 years, and with recently promulgated 40 C.F.R. Part
197 for the period beyond 10,000 years. Id. Nevada asserts that human-caused climate
change will cause a temperature increase, and will also make for a drier climate, albeit with
more-intense rains. /d. at 144. As a consequence, the water infiltration will increase. /d.

Staff Response

The Staff opposes admission of NEV-SAFETY-19 for the reasons below:

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). The petitioner must meet its burden of
presenting factual information and expert opinion necessary to support its contention
adequately. See Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units
1, 2, & 3), CLI-91-12, 34 NRC 149, 155. The APAPO Board stated that the “references”
should “be as specific as reasonably possible.” U.S. Dep’t. of Energy (High-Level Waste
Repository), LBP-08-10, 67 NRC 450, 455 (2008). A “mere ‘notice pleading’ is insufficient”

and the petitioner shall set forth the significance of each of its supporting references.
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Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). Nevada’s
experts Michael Thorne and Jonathan Overpeck adopt paragraph 5, and Thorne adopts
paragraph 6, however, neither of the adopting affidavits give any insight into the reasons for
the claims in those paragraphs. See NEV Petition, Attachment 3, Affidavit of Michael C.
Thorne; Attachment 15, Affidavit of Jonathan Overpeck.

In NEV-SAFETY-19, Nevada asserts without citation to a reference, that the future will be
hotter by “5 to 10 or more degrees F warmer than present,” that the climate will be drier,
storms more intense, rain more irregular, and wet winter less frequent. Nevada Petition at
144. These broad statements lack the requisite facts and specificity required by the
Commission under Palo Verde and contemplated by the APAPO Board; they are insufficient
for admission of a contention.

Similarly, Nevada also claims, in a conclusory manner and without a supporting
reference, that lack of vegetation leads to wetter soil. /d. at 145 (After providing a reference
for the idea that xeric vegetation can maintain dry conditions, Nevada claims “Of course, this
means that the converse is also true, if the vegetation cover is removed, subsurface
conditions will become wetter, and infiltration greater.”). In addition to lacking expert or
factual support and citations for the converse claim, the conclusion ignores the mitigating
factor that a lack of water was the cause of a Nevada’s suggested lack of vegetation, and
logically, a lack of water means less water to wet the soil. Thus, the contention is not
supported.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. Under the pleading criterion set forth in
10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute exists with
respect to a material issue of law or fact. “[A] contention must show that a ‘genuine dispute’

exists with the applicant on a material issue of law or fact...The intervenor must do more
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than submit ‘bald or conclusory allegation[s]’ of a dispute with the applicant...He or she must
read the pertinent portions of the license application, including the Safety Analysis Report
and the Environmental Report, state the applicant's position and the petitioner's opposing
view.” Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3),
CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002).
See also PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-
07-10, 66 NRC 1, 24 (2007) (“Any contention that fails directly to controvert the application or
that mistakenly asserts the application does not address a relevant issue can be
dismissed.”).

Regarding the first 10,000 years, Nevada has incorrectly alleged an omission of
information on greenhouse gases which is actually addressed in the SAR. Accordingly,
Nevada fails to craft an admissible contention. See 10 C.F.R. 2.309(f)(vi). In its application,
DOE provided a discussion of the FEPs* evaluated in the climate analysis and infiltration
model. SAR 2.3.1.1 "Summary and Overview" at page 2.3.1-6. However, upon
consideration, the FEP No. 1.4.01.02.0A, "Greenhouse Gas Effects," was screened out, as
DOE concluded that consideration of human activities and industrial processes that have the
potential to cause climate change was excluded by regulation. Table 2.2-5, at No.
1.4.01.02.0A, SAR page 2.2-221. The table indicates that DOE's technical basis was given
in reference "SNL 2008a" Features, Events, and Processes for the Total System
Performance Assessment: Analyses. ANL-WIS-MD-000027 REV 00. Las Vegas, Nevada:
Sandia National Laboratories. ACC: DOC.20080307.0003 (LSN# DEN001584824). In SNL

2008a, the requirements contained in 10 C.F.R. § 63.305(b) and proposed 10 C.F.R.

*10 C.F.R. § 63.114(e) requires that any performance assessment used to demonstrate
compliance with 10 C.F.R. § 63.113 must provide the technical basis for either inclusion or exclusion
of specific features, events, and processes ("FEPs") in the performance assessment.
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§ 63.305(c)* were discussed, and the authors concluded that the FEPs related to changes in
or predictions of future human activities including variations in greenhouse gas effects are
excluded from the TSPA by regulation. SNL 2008a at 6-241 - 6-242.

Nevada is therefore incorrect to the extent that it is alleging that greenhouse gasses were
not considered by DOE, thus Nevada has failed to craft an admissible contention of
omission. See Susquehanna, LBP-07-10, 66 NRC at 24. Nevada does not acknowledge
and dispute DOE's conclusion for the greenhouse gas FEP. Thus Nevada has failed to craft
a contention alleging an error by failing to read and state the applicant’s view and directly
controverting it, and by mistakenly asserting that a topic was not discussed.

For the beyond-10,000-year period, Nevada asserted that DOE must address impacts in
a matter consistently with the newly-promulgated rules in 40 C.F.R. Part 197, and that DOE
was non compliant. See Nevada Petition at 143. First Nevada fails to point to any explicit
requirement in 40 C.F.R. Part 197 that would require DOE to address human caused-climate
change in the post-10,000-year period. There is no requirement in 40 C.F.R. Part 197 that
would mandate such an analysis by DOE for the post-10,000 year period. The alleged
failure does not raise a genuine dispute regarding a material issue of law or fact. See 10
C.F.R. § 2.309(f)(1)(vi). Nevada has not shown that consideration of these impacts is
required for the post-10,000 year period, nor that DOE is out of compliance.

On October 15, 2008 EPA issued its “Public Health and Environmental Radiation
Protection Standards for Yucca Mountain, Nevada.” See 73 Fed. Reg. 61,256 (Oct. 15,
2008) (final rulemaking for 40 CFR Part 197). This rule limits DOE’s analysis of climate

change during the post-10,000 year period “to the effects of increased water flow through the

*> Implementation of a Dose Standard After 10,000 Years, 70 Fed. Reg. 53,313, 53,319 (Sept.
8, 2005).
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repository as a result of climate change, and the resulting transport and release of
radionuclides to the accessible environment.” 40 C.F.R. § 197.36(c)(2). In promulgating this
rule, the EPA recognized that considering climate fluctuations due to anthropogenic changes
and using this to predict future climate with confidence, would be unrealistic. 73 Fed. Reg. at
61,285. Therefore, EPA reasoned “that the understanding of past climate fluctuations and
their potential effects on the Yucca Mountain hydrologic system is valuable information and
should be applied to define the climate-related parameter values.” Id. Thus, EPA’s rule
states that “[t]he nature and degree of climate change may be represented by constant
climate conditions” during the post 10,000 year period. 40 C.F.R. § 197.36(c)(2). 40 C.F.R.
Part 197 states that the NRC shall specify values, such as temperature, precipitation, or
infiltration rate of water, to be used to represent climate change during this period. /d.

The NRC, in accordance with the Energy Policy Act of 1992, must promulgate a final rule
regarding radiation protection standards for the post-10,000 year period that is consistent
with the EPA’s regulations in 40 C.F.R. Part 197. The NRC’s corresponding rule is pending
final Commission approval. See Implementation of a Dose Standard After 10,000 Years,

70 Fed. Reg. 53,313 (Sept. 8, 2005). The Staff notes that the rule, as written, does not
require consider of anthropogenic climate change during the post-10,000 year period. The
proposed rule, states that DOE may represent the nature and degree of climate change by
“constant climate conditions” for the period from 10,000 years after disposal through geologic
stability. See id. at 53,319. As stated in the proposed Statement of Considerations, the
ranges of values specified by the NRC for deep percolation rates include consequences of
future climate change, which the NRC believes “captures the range of temporal variability,
uncertainty, and magnitude of deep percolation expected as a consequence of future climate
change.” See SECY-08-0170, Final Rule: 10 CFR Part 63, “Implementation of a Dose
Standard After 10,000 Years” (RIN 3150-AH68), (Nov. 4, 2008) (ADAMS Accession No.

ML082270760) at 35. 10 C.F.R. § 63.342(c)(2) (Proposed) requires DOE to use these
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values, which are based on paleoclimate data, to assess the effects of future climate change
on disposal at Yucca Mountain. See 70 Fed. Reg. at 53,316. DOE is not required to
separately consider anthropogenic effects because, as stated by the NRC in the proposed
Statement of Considerations, anthropogenic effects are captured by the long-term average
infiltration values specified in the proposed rule. SECY-08-0170 at 35. Thus, Nevada’s
allegation that DOE’s climate considerations for the post-10,000 year period are flawed
because they do not consider anthropogenic effects is unsupported and does not raise a
material issue of law or fact with regard to 10 C.F.R. Part 63. See 10 C.F.R. § 2.309(f)(1)(vi).
To the extent that Nevada is challenging this pending rulemaking, such a challenge is not
permissible. See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2 & 3), CLI-99-11,
49 NRC 328, 345 (stating “[i]t has long been agency policy that Licensing Boards “should not
accept . . . contentions which are (or are about to become) the subject of general rulemaking
by the Commission.”).

In sum, NEV-SAFETY-19 is not admissible. For the pre-10,000 year period, Nevada fails
to address the information in the application regarding how the regulations preclude
consideration of the anthropogenic climate change. In addition, for the post-10,000 year
period, the issue is the subject of currently rulemaking, and therefore may not be challenged
as part of the license application.

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 146, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, Inc. (Muskogee, Oklahoma

Site),CLI-03-13, 58 NRC 195, 203 (2003) (citing GPU Nuclear, Inc. (Oyster Creek Nuclear
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Generating Station), CLI-00-06, 51 NRC 193, 208 (2000)).

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
(contention found not to meet criterion 6 because it did not reference a specific portion of the
application).

NEV-SAFETY- 19 asserts that possibly thousands of changes would need to be made to
the TSPA’s approach in order to “include the effects of accepting this one contention....”
NEV Petition at 146. To the extent that the reference is interpreted to state objections to
aspects of the TSPA that are not specifically identified in the contention (i.e., matters beyond
the scope of the particular contention) the requirements of 10 C.F.R. § 2.309(f)(1)(vi) are also
not met.

In addition, the Staff and Applicant should not have to guess which parts of the TSPA
Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
requires “sufficient information to show that a genuine dispute exists on a material issue of

” W

law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” Zion,
CLI-99-4, 49 NRC at 194. Nevada needs to identify “specific grievances” and provide other
parties “a good idea” of “claims they will be either supporting or opposing.” See Oconee,

CLI-99-11, 49 NRC at 334. Because Nevada does not identify which aspects of the TSPA it

is challenging, that aspect of the contention is inadmissible.
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Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
NEV Petition at146. Therefore, with respect to this part of the NEV-SAFETY-19 Nevada fails
to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

In addition, this contention seeks to raise a dispute with SAR subsection 2.3.1.3.2.1.5
and “related” subsections. NEV Petition at 142. To the extent that Nevada seeks to raise an
issue with a “related” SAR subsection, the contention is inadmissible with respect to those
unspecified SAR sections.

Here, because Nevada does not specify which other "related" sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “related” to the
named section. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2),
CLI-99-4, 49 NRC 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument
for standing and intervention is on the petitioner.”). The Commission has also held that one
of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,
and 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Nevada has not identified any
additional SAR sections which it disputes, if this contention is otherwise found to be

admissible, it should be limited to those specific sections of the SAR that were identified.
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In sum, the contention is inadmissible under 10 C.F.R. § 2.309(f)(1) and should be

rejected.
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NEV-SAFETY-20 -NET INFILTRATION ALTERNATIVE CONCEPTUAL MODEL

SAR Subsection 2.3.1.3.3.1 and similar subsections, which
state that the MASSIF model estimates net infiltration at the
Yucca Mountain site based on daily water balance calculation
of the near-surface soils, fails to apply alternative conceptual
models to evaluate the performance of the geologic repository.

NEV Petition at 147. In support of its contention, Nevada asserts that 10 C.F.R. § 63.114(c)
requires DOE to consider alternative conceptual models of features and processes that are
consistent with available data and current scientific understanding, and to evaluate the
effects that alternative conceptual models have on the performance of the geologic
repository. /d. at 148. Nevada asserts that when DOE selected two unsuitable models for
consideration, then rejected those models as unsuitable, DOE concluded that it need not
demonstrate alternative models. /d. at 148-149. Nevada wants DOE either to select
"appropriate" models or to develop an alternative model for comparison. /d. at 149. Nevada
offers some example models. /d. at 149-150.

Staff Response

The Staff opposes admission of NEV-SAFETY-20 as described below.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. Under the pleading criterion set forth in
10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute exists with
respect to a material issue of law or fact. “[A] contention must show that a “genuine dispute”
exists with the applicant on a material issue of law or fact...The intervenor must do more
than submit “bald or conclusory allegation[s]” of a dispute with the applicant...He or she must
read the pertinent portions of the license application, including the Safety Analysis Report
and the Environmental Report, state the applicant's position and the petitioner's opposing

view.” Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3),



- 226 -
CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002).
See also PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-
07-10, 66 NRC 1, 24 (2007) aff'd CLI-07-25, 66 NRC 101 (2007) (“Any contention that fails
directly to controvert the application or that mistakenly asserts the application does not
address a relevant issue can be dismissed.”)

Nevada has alleged an omission of alternative modeling approaches for net infiltration,
and specifically claims that no alternative modeling approaches for net infiltration were
applied. NEV Petition at 148. Nevada's claim is contradicted by SAR Subsection
2.3.1.3.3.1, wherein DOE discussed how alternative models were used:

The results of the alternative model study suggest that the
predicted mean net infiltration over relatively large areas (e.g.,
unsaturated zone model domain and repository footprint) is
fairly stable. It is the spatial distribution of net infiltration that is
especially sensitive to the spatial distribution of soil properties.
This alternative model study provides greater confidence in
the spatial averaged net infiltration values produced by the
infiltration model (SNL2008a, Section 7.1.3.2[a]).

SAR at 2.3-71 (emphasis added). An additional example is in SAR Section 2.3.1.3.4.2.3,
"Corroboration of MASSIF Model Results with Other Alternative Mathematical Model
Results," wherein DOE wrote:

As discussed previously, there are no site-specific
measurements of net infiltration that can be used for model
validation. An alternative model approach was used as part of
the post-development validation for the MASSIF model. The
approach consists of corroborating model results with other
model results obtained from the implementation of
mathematical models. The alternative model considered is a
one-dimensional unsaturated flow model based on the
Richards equation. The computer code HYDRUS 1D (Simunek
et al. 2005) was used to perform the simulations. The summary
of this validation study is provided below. The details
concerning modeling setup and supporting calculations are in
Simulation of Net Infiltration for Present-Day and Potential
Future Climates (SNL 2008a, Appendix K).
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Id. at 2.3.1-87. Nevada acknowledges DOE’s consideration of these models in its criticism:
“The reference uses HYDRUS-1D as a single example of a Richards’ equation-based model,
and then dismisses it as unsuitable....” See NEV Petition at 148. Nevada’s criticism, while
acknowledging the use of HYDRUS-1D, is unsupported because the DOE “dismissal” was
for use as a primary model, not for use as an alternative with which to corroborate the main
model (MASSIF) results. See SAR Section 2.3.1.3.4.2.3 at 2.3.1-87.

Therefore, Nevada is incorrect in its assertion that no alternate conceptual models have
been considered. The contention is therefore not admissible. See Susquehanna, LBP-07-
10, 66 NRC at 24.

Nevada states that 10 C.F.R. § 63.114(c) requires consideration to be given to alternative
conceptual models. NEV Petition at 148. It appears that Nevada is reading the rule to
require a second complete computer code, i.e. an alternative to MASSIF such as MIKE-SHE.
See id. at 149. The rule has no such requirement. See 10 C.F.R. § 63.114(c). Accordingly,
Nevada fails to raise a genuine dispute with the applicant on a material issue of law or fact.

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 150-51, does not
satisfy the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, Inc. (Muskogee, Oklahoma
Site), CLI-03-13, 58 NRC 195, 203 (2003) (citing GPU Nuclear, Inc. (Oyster Creek Nuclear
Generating Station), CLI-00-06, 51 NRC 193, 208 (2000)).

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires

that the information include references to specific portions of the application that the
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petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
(contention found not to meet criterion 6 because it did not reference a specific portion of the
application).

NEV-SAFETY- 20 asserts that possibly thousands of changes would need to be made to
the TSPA’s approach in order to “include the effects of accepting this one contention...” NEV
Petition at 150-51. To the extent that the reference is interpreted to state objections to
aspects of the TSPA that are not specifically identified in the contention (i.e., matters beyond
the scope of the particular contention) the requirements of 10 C.F.R. § 2.309(f)(1)(vi) are also
not met.

In addition, the Staff and Applicant should not have to guess which parts of the TSPA
Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
requires “sufficient information to show that a genuine dispute exists on a material issue of
law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a
good idea” of “claims they will be either supporting or opposing.” See Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999). Because
Nevada does not identify which aspects of the TSPA it is challenging, that aspect of the
contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to

different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
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NEV Petition at 151. Therefore, with respect to this part of the NEV-SAFETY-20, Nevada
fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

In addition, this contention seeks to raise a dispute with SAR subsections 2.3.1.3.3.1 and
“similar” subsections. NEV Petition at 147. To the extent that Nevada seeks to raise an issue
with a “similar” SAR subsection, the contention is inadmissible with respect to those
unspecified SAR sections.

Here, because Nevada does not specify which other "similar" section of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “similar” to the
named section. See Zion, CLI-99-4, 49 NRC at 194 (“We do not expect our adjudicatory
Boards, unaided by the parties, to sift through the parties' pleadings to uncover and resolve
arguments not advanced by litigants themselves. The burden of setting forth a clear and
coherent argument for standing and intervention is on the petitioner.”). The Commission has
also held that one of the purposes of the contention rule is to put “other parties in the
proceeding on notice of the petitioners' specific grievances and thus give[ ] them a good idea
of the claims they will be either supporting or opposing.” Oconee, CLI-99-11, 49 NRC at 334.
Because Nevada has not identified any additional SAR sections which it disputes, if this
contention is otherwise found to be admissible, it should be limited to those specific sections
of the SAR that were identified.

In sum, the contention does not satisfy 10 C.F.R. § 2.309 (f)(1) and should be rejected.
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NEV-SAFETY-21 - INFILTRATION MODEL AND CHANGES IN SOIL AND ROCK
PROPERTIES

SAR Subsections 2.3.1.3.2.1.2, 2.3.1.3.2.1.3, 2.3.1.3.2.1.4 and

similar subsections, which state that the MASSIF infiltration

model was developed with bedrock hydraulic conductivity, soil

depth and soil properties assumed to be constant for the next

10,000 vyears, fails to account for biogeochemical and

geomorphological processes, including erosion and also fails to

account for uncertainties and variabilities in parameter values.
NEV Petition at 152. In support of its contention, Nevada acknowledges that the modeling of
net infiltration under future climates as input to the TSPA includes expected changes to
vegetation, but takes issue with its claim that "no consideration is given to change in soil
depth, soil properties or bedrock conductivity over 10,000 years." Id. at 153. Nevada
believes that the assumption to model the physical properties of the soil, bedrock, and water
as constant over the time periods being considered in the model (1 day to 10,000 years) was
not adequately justified. /d. at 154. According to Nevada, proper modeling of soil depth and

rock properties would have potentially significant effects on the analyses. /d.

Staff Response

The Staff opposes admission of the contention for the reasons given below.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on ... a material issue of law or fact.” This section further
requires that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC
(Susquehanna Steam Elec. Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the
application.).

NEV-SAFETY-21 incorrectly alleges that the application omitted consideration of
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biogeochemical and geomorphological processes. See Nevada Petition at 152. SAR Table
2.2-1 "List of Potentially Relevant Features, Events, and Processes," lists all features,
events, and processes (FEPs) potentially relevant to long-term postclosure performance of
the repository, organized numerically by FEP number. SAR Table 2.2-1. The table presents
the FEP number, FEP name, the commonly-associated feature category, and the process or
event category. /d. The table shows that DOE, through its screening process, considered as
potentially relevant processes such as erosion from hydrologic and thermal hydrologic
processes and events, and geochemical interactions and evolution caused by chemical and
thermal-chemical processes or events. SAR Table 2.2-1 at page 2.2-121 (FEP 1.2.07.01.0A
"Erosion/denudation") & 2.2-143 (FEP 2.2.08.03.0B "Geochemical interactions and evolution
in the UZ"). DOE provided additional discussions of its screening decisions. See SAR Table
2.2-5. "Complete Listing of FEPs Considered" at pages 2.2-217 and 2.2-262. Also, DOE said
that further discussion of the technical bases for the screening decisions are covered in detail
in the Features, Events, and Processes for the Total System Performance Assessment:
Analyses (SNL 2008a)." SAR Table 2.2-5 at n. 1 page 2.2-277 (SNL-2008a is available at
LSN# DEN001584824).

Regarding erosion, SNL 2008a provides a detailed analysis on the causes, effects, and
modeling concerns for the performance assessment. SNL 2008a at 6-182 through 6-185.
Nevada alleged that "no consideration is given to change in soil depth, soil properties, or
bedrock conductivity." NEV Petition at 153. However, Nevada's claims ignore SNL 20083,
which includes discussions on how erosion of surface soils can affect local net infiltration
rates, weathering of bedrock can lead to soil development, and increases in soil depth can
decrease net infiltration. SNL 2008a at 6-182. Likewise, Nevada does not dispute any of the
discussions in SNL 2008a regarding how climatic changes influence geomorphological
processes, how thunderstorms produce erosion, and the insights into the erosion provided by

the middle to late Pleistocene depositional records. /d. at 183.
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On the topic of biogeochemical changes, SNL 2008a also provides an analysis of various
aspects of geochemically-induced and microbial changes to soil and rock. E.g. SNL 2008a
at 6-990. Nevada does not address or acknowledge the discussions. Therefore, NEV-
SAFETY-21 should be not be admitted.

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 155, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is
referenced to support these assertions; however, it also fails to provide a reasoned basis for
the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, Inc. (Muskogee, Oklahoma
Site), CLI-03-13, 58 NRC 195, 203 (2003), citing GPU Nuclear, Inc. (Oyster Creek Nuclear
Generating Station), CLI-00-06, 51 NRC 193, 208 (2000).

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also Susquehanna, LBP-07-4, 65 NRC
at 316 (contention found not to meet criterion 6 because it did not reference a specific portion
of the application).

NEV-SAFETY-21 asserts that possibly thousands of changes would need to be made to
the TSPA’s approach in order to “include the effects of accepting this one contention....”
NEV Petition at 155. To the extent that the reference is interpreted to state objections to
aspects of the TSPA that are not specifically identified in the contention (i.e., matters beyond
the scope of the particular contention) the requirements of 10 C.F.R. § 2.309(f)(1)(vi) are also
not met.

In addition, the Staff and applicant should not have to guess which parts of the TSPA
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Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
requires “sufficient information to show that a genuine dispute exists... on a material issue of

” W

law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC
185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a
good idea” of “claims they will be either supporting or opposing.” See Duke Energy Corp.
(Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 334 (1999) Because
Nevada does not identify which aspects of the TSPA it is challenging, that aspect of the
contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
NEV Petition at 155. Therefore, with respect to this part of the NEV-SAFETY-20, Nevada
fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

In addition, this contention seeks to raise a dispute with SAR subsections 2.3.1.3.2.1.2,
2.3.1.3.2.1.3, 2.3.1.3.2.1.4, and “similar’ subsections. NEV Petition at 152 and 154. To the
extent that Nevada seeks to raise an issue with a “similar” SAR subsection, the contention is
inadmissible with respect to those unspecified SAR sections.

Here, because Nevada does not specify which other "similar" sections of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and

applicant should not have to guess which sections Nevada believes are “similar ” to the
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named section. See Zion, CLI-99-4, 49 NRC at 194 (“We do not expect our adjudicatory
Boards, unaided by the parties, to sift through the parties' pleadings to uncover and resolve
arguments not advanced by litigants themselves. The burden of setting forth a clear and
coherent argument for standing and intervention is on the petitioner.”). The Commission has
also held that one of the purposes of the contention rule is to put “other parties in the
proceeding on notice of the petitioners' specific grievances and thus give[ ] them a good idea
of the claims they will be either supporting or opposing.” Oconee, CLI-99-11, 49 NRC at 334.
Because Nevada has not identified any additional SAR sections which it disputes, if this
contention is otherwise found to be admissible, it should be limited to those specific sections
of the SAR that were identified.

In sum, the contention does not satisfy 10 C.F.R. § 2.309 (f)(1) and should be rejected.
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NEV-SAFETY-22 -NET INFILTRATION MODEL WATER BALANCE

SAR Subsections 2.3.1.3.2 and 2.3.1.3.3 and similar
subsections, which address the hydrological processes
represented in the net infiltration model, are inadequate
because they fail to address lateral subsurface flow and allow
for the generation of surface runoff only when the soil layers
are saturated.

Nevada Petition at 156. In support of its contention, Nevada writes that the observed soil-
water response did not include observations of lateral subsurface flow. /d. at 157. Also the
MASSIF model used fails to represent lateral subsurface flow, and does not model
"infiltration excess runoff." Id. at 157-158. As a consequence, Nevada alleges that the range
of estimates of infiltration would "widen" and seepage would be altered. NEV Petition at 158.

Staff Response

The Staff opposes admission of both aspects of NEV-SAFETY-22 for the reasons given
below.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). A “mere ‘notice pleading’ is insufficient” and
the petitioner shall set forth the significance of each of its supporting references. Fansteel,
Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). Further, assertions
without further explanation, even from an expert, are insufficient to meet the requirement of
10 C.F.R. § 2.309(f)(1)(v). See USEC, Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC
451, 471 (2006). Here, Nevada fails to provide sufficient explanation through either
supporting facts or expert opinion to support its contention.

Nevada offers three experts to support this contention, who “adopt” statements in
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paragraph 5 or 6 of the discussion on NEV-SAFETY-22. See NEV Petition, Attachment 3,
Affidavit of Michael C Thorne [ 3 (adopting 6); Attachment 6, Affidavit of Adrian P. Butler §] 2
(adopting 5); Attachment 13, Affidavit of Howard S. Wheater | 2 (adopting 5). The affidavits
provide no additional explanation or insight into the contention. See id. Regarding modeling
of lateral subsurface flow, Nevada alleges that MASSIF does not represent such flow, and
that such flow is important. NEV Petition at 157-158. However, Nevada also alleges that
MASSIF modeling is consistent with USGS net infiltration modeling. /d. at 158. Nevada
offers no definitive reason why the modeling used in MASSIF, which, Nevada states,
"[flollow[s] on from USGS net infiltration modeling," id., cannot be used, and Nevada does
not attempt to explain how the modeling results would differ if subsurface flow was modeled.
See id. at 157-158. Nevada's general statement that seepage would be "altered" and there
would be "potentially significant changes" amounts to an unexplained notice pleading, and is
insufficient for admission of the contention. See USEC, CLI-06-10, 63 NRC at 471.

Nevada makes no attempt to show that infiltration values would have been greater, and
repository performance adversely affected, had an alternative modeling approach been used.
In fact, Nevada’s claim that the range of values would have been “widened,” NEV Petition at
158, implies that infiltration could be less than that predicted by the model; and Nevada does
not assert that average infiltration values would shift from those produced by DOE as a result
of the allegedly widened range of values.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. Under the pleading criterion set forth in
10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute exists with
respect to a material issue of law or fact. “[A] contention must show that a ‘genuine dispute’
exists with the applicant on a material issue of law or fact ... The intervenor must do more

than submit ‘bald or conclusory allegation[s]’ of a dispute with the applicant...He or she must
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read the pertinent portions of the license application, including the Safety Analysis Report
and the Environmental Report, state the applicant's position and the petitioner's opposing
view.” Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3),
CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002).
See also PPL Susquehanna LLC (Susquehanna Steam Elec. Station, Units 1 & 2), LBP-07-
10, 66 NRC 1, 24 (2007) (“Any contention that fails directly to controvert the application or
that mistakenly asserts the application does not address a relevant issue can be
dismissed.”).

Nevada alleged, without citation to the SAR, that MASSIF only generated surface runoff
when the soil layers are saturated, and that infiltration excess runoff was excluded. See NEV
Petition at 157. However, it appears that the description in the SAR differs from what
Nevada asserts regarding runoff. In SAR Section 2.3.1.3.3.1.1 "Development of MASSIF
Infiltration Model" DOE discussed two runoff situations, not just one as alleged by Nevada:

Runoff from a cell can result from the water redistribution
calculation when either (1) the entire soil profile becomes
saturated, or (2) the first layer becomes saturated due to the
soil conductivity infiltration limit. In either case, the water in
excess of saturation will produce runoff from the cell. This

runoff is then added to the next downstream cell, which is
identified in the input to the model.

SAR Section 2.3.1.3.3.1.1 at 2.3.1-60. Thus Nevada does not create a genuine dispute with
the application because Nevada did not discuss and dispute the contents of the SAR. See
Millstone, CLI-01-24, 54 NRC at 358.

In addition, Nevada’s conclusory assertion that, due to the complexity of the TSPA, a
determination of whether the contention “would necessarily lead to doses in excess of EPA’s
dose standards” could only be performed by DOE, see NEV Petition at 159, does not satisfy
the showing required to meet 10 C.F.R. § 2.309. The affidavit of Michael C. Thorne is

referenced to support these assertions; however, it also fails to provide a reasoned basis for
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the statements. See NEV Petition, Attachment 3, Affidavit of Michael C. Thorne. Bare
assertions are not sufficient for contention admission. Fansteel, Inc. (Muskogee, Oklahoma
Site), CLI-03-13, 58 NRC 195, 203 (2003) (citing GPU Nuclear, Inc. (Oyster Creek Nuclear
Generating Station), CLI-00-06, 51 NRC 193, 208 (2000)).

Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
(contention found not to meet criterion 6 because it did not reference a specific portion of the
application).

NEV-SAFETY- 22 asserts that possibly thousands of changes would need to be made to
the TSPA'’s approach in order to “include the effects of accepting this one contention....”
NEV Petition at 159. To the extent that the reference is interpreted to state objections to
aspects of the TSPA that are not specifically identified in the contention (i.e., matters beyond
the scope of the particular contention) the requirements of 10 C.F.R. § 2.309(f)(1)(vi) are also
not met.

In addition, the Staff and applicant should not have to guess which parts of the TSPA
Nevada believes would need “many thousands of possible changes.” Section 2.309(f)(1)(vi)
requires “sufficient information to show that a genuine dispute exists on a material issue of

”

law or fact” and references “to specific portions of the application.” “The burden of setting
forth a clear and coherent argument for standing and intervention is on the petitioner” and
boards are not expected to address “arguments not advanced by litigants themselves.” See
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-99-4, 49 NRC

185, 194 (1999). Nevada needs to identify “specific grievances” and provide other parties “a

good idea” of “claims they will be either supporting or opposing.” See Duke Energy Corp.
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(Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999). Because
Nevada does not identify which aspects of the TSPA it is challenging, that aspect of the
contention is inadmissible.

Further, although Nevada claims that “there are many thousands of possible changes
that would need to be made to DOE’s TSPA approach to include the effects of accepting this
one contention along with all possible combinations of Nevada’s other contentions relating to
different aspects of the TSPA,” Nevada offers no explanation of why this is the case. See
NEV Petition at 159. Therefore, with respect to this part of the NEV-SAFETY-20, Nevada
fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).

In addition, this contention seeks to raise a dispute with SAR subsections 2.3.1.3.2,
2.3.1.3.3, and “similar” subsections. NEV Petition at 156. To the extent that Nevada seeks
to raise an issue with a “similar” SAR subsection, the contention is inadmissible with respect
to those unspecified SAR sections.

Here, because Nevada does not specify which other "similar" section of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified sections. If Nevada wished to raise an issue with another section in the SAR as
part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “similar” to the
named section. See Zion, CLI-99-4, 49 NRC at 194 (“We do not expect our adjudicatory
Boards, unaided by the parties, to sift through the parties' pleadings to uncover and resolve
arguments not advanced by litigants themselves. The burden of setting forth a clear and
coherent argument for standing and intervention is on the petitioner.”). The Commission has
also held that one of the purposes of the contention rule is to put “other parties in the
proceeding on notice of the petitioners' specific grievances and thus give[ ] them a good idea
of the claims they will be either supporting or opposing.” Oconee, CLI-99-11, 49 NRC at 334.

Because Nevada has not identified any additional SAR sections which it disputes, if this
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contention is otherwise found to be admissible, it should be limited to those specific sections
of the SAR that were identified.

In sum, the contention does not satisfy 10 C.F.R. § 2.309 (f)(1) and should be rejected.



- 241 -

NEV-SAFETY-23 -EVALUATION OF ALTERNATIVE NET INFILTRATION MODELS

SAR Subsections 2.3.1.3.2, 2.3.1.3.3, and 2.3.1.3.4 and similar
subsections, incorrectly compare the MASSIF net infiltration
model with an alternative model using other data sets.

NEV Petition at 160. Nevada believes that DOE erred when DOE used lysimeter data from
the Nevada Test Site and Reynolds Creak instead of data from Yucca Mountain. /d. at 161.
Also, some testing of the MASSIF model was not performed due to lack of data. /d.
According to Nevada, DOE failed to meet 10 C.F.R. § 63.114(g) which mandated
comparisons with outputs of detailed process-level models and/or empirical observations. /d.

Staff Response

The Staff opposes admission of NEV-SAFETY-23 for the reasons described below.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An admissible contention must be supported by a “concise statement of the alleged facts
or expert opinions which support the requestor’s/petitioner’s position on the issue . . .
together with references to the specific sources and documents on which [it] intends to rely to
support its position.” 10 C.F.R.§ 2.309(f)(1)(v). A “mere ‘notice pleading’ is insufficient” and
the petitioner shall set forth the significance of each of its supporting references. Fansteel,
Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). Further, assertions,
without further explanation, even from an expert, are insufficient to meet the requirement of
10 C.F.R. § 2.309(f)(1)(v). See USEC Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC
451, 471 (2006).

Nevada has offered two affidavits from experts who adopt paragraph 5 of NEV-SAFETY-
23. See NEV Petition, Attachment 6, Affidavit of Adrian P. Butler q] 2; Attachment 13,
Affidavit of Howard S. Wheater [ 2. The affidavits provide no additional explanation of
Nevada's claim. See id.

Nevada alleges that the comparison of MASSIF with HYDRUS-1D was performed
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incorrectly. NEV Petition at 161, citing "Independent Review of Simulation of Net Infiltration
for Present-Day and Potential Future Climates" (Oak Ridge Institute for Science and
Education Report (ORISE) (04/2008), LSN# DEN001595302 at D-11). However, Nevada
fails to provide sufficient information to demonstrate an error, but instead proffers five bullet-
points which make general statements. For example, one bullet-point alleged "Model
calibration was used to fit the model to the data," yet failed to explain why it would be
inappropriate to perform the logical step of calibrating a model or how the procedure used
failed to produce a defensible infiltration estimate. NEV Petition at 161. Other statements in
the bullet-points alleged various failures to test specific aspects of the models, but again
provided no explanation of the requirements or relevance of the alleged omissions. See id.
at 161-162. Nevada does not explain why these general statements indicate that the
comparison between the two models was not correct. Nevada has failed to provide sufficient
facts and explanation to support admission of this contention based on these bullet points.
See USEC, CLI-06-10, 63 NRC at 471.

Nevada also points to "Simulation of Net Infiltration for Present-Day and Potential Future
Climates" (05/2007), LSN# DENO001575070 regarding the a three-month period in 1998 when
there was a noticeable difference between observed and calculated storage, and Nevada
claims the authors attempted to "gloss over" this difference. See NEV Petition at 162.
Nevada does not put forward a rational basis for the assertion that the characterization in the
document "gloss[ed] over" a significant finding. See id. Further, Nevada claims that large
precipitation events are the "most important” but does not provide a sufficient explanation of
why, thus the claim is unsupported. See id. Nevada also claims that "[iimportant
differences" in process representation have been "disguised" in LSN# DEN001575070
because of "aggregate statistics." See id. However, Nevada does not clearly explain these
claims in adequate detail, thus they are conclusory statements that do not support admission

of the contention. See USEC, CLI-06-10, 63 NRC at 471.
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10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

Pursuant to 10 C.F.R. § 2.309(f)(1)(vi), if Nevada believes that the application fails to
contain information on a relevant matter as required by law it must identify each failure and
the supporting reasons for Nevada's belief. See 10 C.F.R. § 2.309(f)(1)(vi) Nevada has
claimed that DOE failed to meet 10 C.F.R. § 63.114(g) because DOE compared the MASSIF
net infiltration model with the HYDRUS-1D model on alternative, non-Yucca Mountain data
sets. See Nevada Petition at 161 and 162-163. In making this claim, Nevada fails to explain
why section 63.114 should be read to preclude comparisons with non-Yucca Mountain data
sets or laboratory results, when the regulation contemplates "comparisons made with outputs
of detailed process-level models and/or empirical observations (e.g., laboratory testing, field
investigations, and natural analogs)." See 10 C.F.R. § 63.114.

Nevada repeated the regulation in its filing, but made no effort to address or explain its
position that section 63.114(g) permits use of only Yucca Mountain data sets. See Nevada
Petition at 161. Moreover, Nevada fails to show that the use of non-Yucca Mountain data
was not appropriate.

Last, NEV-SAFETY-23 seeks to raise a dispute with SAR subsections 2.3.1.3.2,
2.3.1.3.3, and 2.3.1.3.4 and "similar" subsections. NEV Petition at 160. To the extent that
Nevada seeks to raise an issue with a “similar” SAR subsection, the contention is

inadmissible with respect to those unspecified SAR subsections.
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Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to show
that a genuine dispute exists on a material issue of law or fact.” This section further requires
that the information include references to specific portions of the application that the
petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
(Susquehanna Steam Elec. Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316 (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the
application.).

Here, because Nevada does not specify which other “similar” subsection of the SAR it
wishes to dispute, the contention fails to meet criterion 6 with respect to those other
unidentified subsections. If Nevada wished to raise an issue with another subsection in the
SAR as part of the contention, it should have identified those subsections as well. The Staff
and applicant should not have to guess which sections Nevada believes are “similar” to the
named section. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2),
CLI-99-4, 49 N.R.C. 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument
for standing and intervention is on the petitioner.”). The Commission has also held that one
of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,
& 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Nevada has not identified any additional
SAR subsections which it disputes, if this contention is otherwise found to be admissible, it
should be limited to those specific subsections of the SAR that were identified.

In sum, the contention does not satisfy 10 C.F.R. § 2.309 (f)(1) and should be rejected.
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NEV-SAFETY-24 — PRECIPITATION DATA IN NET INFILTRATION MODEL

SAR Subsections 2.3.1.3.2 and 2.3.1.3.3 and similar
subsections, are flawed because there are no reliable data at
Yucca Mountain to quantify snowfall, and the network of
precipitation gauges is inadequate to characterize the rainfall
spatial distribution for modeling of infiltration.

Nevada Petition at 164. Nevada claims that DOE “ignored” USGS recommendations
regarding a precipitation monitoring network, thus no reliable snow data and inadequate
rainfall data were obtained. /d. at 165-166. As a consequence, DOE could not validate the
net infiltration model used with a reasonable level of confidence. /d. at 166.

Staff Response

The Staff opposes admission of NEV-SAFETY-24 for the reasons below.

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion

An expert opinion that merely states a conclusion (e.g., the application is ‘deficient,’
‘inadequate,’ or ‘wrong’) without providing a reasoned basis or explanation for that
conclusion is inadequate because it deprives the Board of the ability to make the necessary,
reflective assessment of the opinion. USEC, Inc. (American Centrifuge Plant), CLI-06-10,
63 NRC 451, 472 (2006) (affirming LBP-05-28) (quoting Private Fuel Storage, L.L.C.
(Independent Fuel Storage Installation), LBP-98-7, 47 NRC 142, 181 (1998), aff'd on other
grounds, CLI-98-13, 48 NRC 26 (1998)).

Howard S. Wheater and Richard E. Chandler state that they adopt the paragraph 5 of
Nevada’s petition. See NEV Petition, Attachment 13, Affidavit Howard S. Wheater;
Attachment 19, Affidavit of Richard E. Chandler. Nevada asserts in paragraph 5 of NEV-
SAFETY-24 that no data are available to validate the model with reasonable levels of
confidence, but does not explain why this claim is true, what is reasonable, or how many
rainfall and snowfall measurements would be needed to meet Nevada's "reasonable levels of

confidence." See Nevada Petition at 166. Significantly, none of the facts or discussion by
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Nevada asserts that the infiltration model is wrong or that the additional data gained from
more monitoring stations or measurements would have affected the predictions of infiltration.
See id. Thus, no reasonable basis has been offered in support of the contention, and it is
inadmissible under § 2.309(f)(1)(v). See USEC, Inc., CLI-06-10, 63 NRC at 427.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. Under the pleading criterion set forth in
10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute exists with
respect to a material issue of law or fact.

The Commission has stated that the "intervenor must do more than submit “bald or
conclusory allegation[s]” of a dispute with the applicant... He or she must read the pertinent
portions of the license application, including the Safety Analysis Report and the
Environmental Report, state the applicant's position and the petitioner's opposing view.”
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-01-
24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002). See
also PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-
10, 66 NRC 1, 24 (2007) (“Any contention that fails directly to controvert the application or
that mistakenly asserts the application does not address a relevant issue can be
dismissed.”).

Nevada asserts that the contention is material in part because it alleges a violation of the
requirement in 10 C.F.R. § 63.114(a) to include hydrology data to the extent necessary
(Nevada Petition at 165), but Nevada offers insufficient facts and discussion to show
additional rainfall and snowfall measurements are necessary. See NEV Petition at 165-66.
Nevada points to a report that stated that 100 to 150 monitoring sites are needed for detailed
3-D site-scale unsaturated flow modeling, but Nevada offers no discussion of how and why

the authors made the conclusion. See id. (quoting Ambros, Flint and Hevesi, "Precipitation
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Data for Water Years 1992 and 1993 from a Network of Non-Recording Gauges at Yucca
Mountain, Nevada," USGS Open File Report 95-146), LSN# DEN001273104 at 1). Because
of the lack of discussion, the statement is conclusory.

Nevada, in paragraph 5, has not directly discussed and the SAR. For example Nevada
faults DOE for "ignor[ing]" USGS data collection recommendations, but does not dispute
DOE's claim (SAR Subsection 2.3.1.2.1.1 at 2.3.1-9) that site-specific precipitation data for
Yucca Mountain are available from a meteorological network operated since December
1985. Nevada is concerned about a lack of snowfall data, but this does not dispute DOE’s
claim that snow is rare. See SAR Subsection 2.3.1.2.1.1 at 2.3.1-8 (stating that snowfall is
rare at the lower elevations in southern Nevada, but it can occur a few times during the
winter at the elevations of the upper portion of Yucca Mountain). Nevada asserts the
snowfall was needed to validate the infiltration modeling within reasonable levels of
confidence but does not address the statement in the application that "winter precipitation" at
Yucca Mountain was sufficient in "water years" 1995 and 1998 to produce runoff
measurements in several subbasins that were used during validation of the net infiltration
model. See SAR Subsection 2.3.1.2.1.1 at 2.3.1-8.

Thus Nevada has failed to show a dispute with the application by failing to address the
information in the application, Nevada fails to raise a genuine dispute and the contention is
inadmissible. See Millstone, CLI-01-24, 54 NRC at 358.

NEV-SAFETY-24 seeks to raise a dispute with SAR subsections 2.3.1.3.2 and 2.3.1.3.3
and "similar" sections. To the extent that Nevada seeks to raise an issue with a “similar”
SAR subsection, the contention is inadmissible with respect to those unspecified SAR
sections. Section 2.309(f)(1)(vi) requires that a contention provide “sufficient information to
show that a genuine dispute exists on a material issue of law or fact.” This section further
requires that the information include references to specific portions of the application that the

petitioner disputes. 10 C.F.R. § 2.309(f)(1)(vi). See also PPL Susquehanna, LLC.
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(Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 316, (2007)
(Contention found not to meet criterion 6 because it did not reference a specific portion of the
application).

Here, because Nevada does not specify which other “similar” sections of the SAR it
wishes to dispute, the contention fails to meet criterion § 2.309(f)(1)(vi) with respect to those
other unidentified sections. If Nevada wished to raise an issue with another section in the
SAR as part of the contention, it should have identified those sections as well. The Staff and
applicant should not have to guess which sections Nevada believes are “similar” to the
named section. See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2),
CLI-99-4, 49 NRC 185, 194 (1999) (“We do not expect our adjudicatory Boards, unaided by
the parties, to sift through the parties' pleadings to uncover and resolve arguments not
advanced by litigants themselves. The burden of setting forth a clear and coherent argument
for standing and intervention is on the petitioner.”). The Commission has also held that one
of the purposes of the contention rule is to put “other parties in the proceeding on notice of
the petitioners' specific grievances and thus give[ ] them a good idea of the claims they will
be either supporting or opposing.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,
& 3), CLI-99-11, 49 NRC 328, 334 (1999). Because Nevada has not identified any additional
SAR sections that it disputes, if this contention is otherwise found to be admissible, it should
be limited to those specific sections of the SAR that were identified.

In sum, the contention does not satisfy 10 C.F.R. § 2.309 (f)(1) and should be rejected.
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NEV-SAFETY-25 — SITE-SPECIFIC DATA IN NET INFILTRATION MODEL

SAR Subsections 2.3.1.3.2 and 2.3.1.3.3 and similar
subsections contain site-specific data at Yucca Mountain that
are too limited to allow for validation of the net infiltration
model, and those data that are available demonstrate that
performance of the model is unacceptably poor for infiltration
modeling.

NEV Petition at 168. There are two independent and separable claims: 1) a lack of site-
specific data which prevent adequate validation of the net infiltration model, 2) and existing
data demonstrate poor performance of the model. /d. On the first topic, Nevada offers a
reference to support its assertion that the available data on temperature and precipitation are
limited. /d. at 170 (citing LSN# DEN001575070, "Simulation of Net Infiltration for Present-
Day and Potential Future Climates" at 7-35). Nevada states that stream flow data have been
used for model validation, but available data are limited to just 1993, 1994, 1995, and 1998.
Id. (citing LSN# DEN001575070 at Table 7.1.3-1 at 7-31). Regarding the second, Nevada
provides a reference that concluded that saturated soil conductivity had to be adjusted in
MASSIF to match measured infiltration from Pagany Wash. Id. at 171.

Staff Response

The Staff opposes admission of NEV-SAFETY-25 for the following reasons.

10 C.F.R. § 2.309(f)(1)(vi): Genuine Dispute Regarding the Application

The contention fails to provide sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. Under the pleading criterion set forth in
10 C.F.R. § 2.309(f)(1)(vi), a contention must demonstrate that a genuine dispute exists with
respect to a material issue of law or fact. “[A] contention must show that a ‘genuine dispute’
exists with the applicant on a material issue of law or fact...The intervenor must do more
than submit ‘bald or conclusory allegation[s]’ of a dispute with the applicant...He or she must

read the pertinent portions of the license application, including the Safety Analysis Report
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and the Environmental Report, state the applicant's position and the petitioner's opposing
view.” Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 & 3),
CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-01, 55 NRC 1 (2002).
See also PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-
07-10, 66 NRC 1, 24 (2007) ("Any contention that fails directly to controvert the application or
that mistakenly asserts the application does not address a relevant issue can be dismissed.”)
(citations omitted).

Nevada observes that LSN# DEN001575070 stated, "that a comprehensive knowledge of
precipitation and temperature does not exist even when measured data exists." NEV Petition
at 170 (quoting LSN# DENO001575070 at 7-35). Nevada concludes that "monitoring data are
inadequate to characterize precipitation (and temperature) for evaluation of hydrological
response." NEV Petition at 170. However, the statement on "comprehensive knowledge,"
when considered in context, simply does not support Nevada's conclusion. Instead, as
shown below, DOE was able to use the available data to evaluate hydrological response:

[Figure 7.1.3-3. "Predicted (Solid Bar) and Measured (Arrow)
Runoff (Wren Wash, Water Year 1995)] illustrates the fact that
a comprehensive knowledge of precipitation and
temperature does not exist even when measured data
exists. Infiltration and runoff calculations require weather data
for the entire domain. Weather station data exist for discrete
locations.  Geographic extrapolation of weather data has
relative high levels of uncertainty. Comparison of the daily
runoff plots based on each of the weather stations give some

indication of the uncertainty of the runoff prediction due to
uncertainty in weather data.

Given the uncertainty in soil conductivity and weather data,
calculations of daily runoff are fairly good. Runoff occurs on
the correct days and in roughly the "correct" amount. It is worth
noting that no uncertainty estimates were recorded with the
measured runoff data.

LSN# DENO001575070 at 7-35 (emphasis added). In other words, the actual text shows the

opposite of Nevada's assertion that available data are too "limited to allow for validation of
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the net infiltration model" (NEV Petition at 168), and instead it appears that DOE used soil
conductivity data and weather data to perform validation and even concluded the results
were "fairly good." LSN# DEN001575070 at 7-35. Nevada asserts that the "fairly good"
conclusion is improper because for one event, simulated stream flow was much higher than
observed, and for another, no flow was simulated. NEV Petition at 171 (discussing LSN#
DENO001575070 Figure 7.1.3-15 at 7-47). However, Nevada's argument that those two
events show the "fairly good" conclusion was wrong does not appear to be sufficient to
demonstrate that the authors of LSN# DEN001575070 were incorrect.

Nevada discusses the results of a MASSIF validation test. /d. The test included
comparison with available borehole data at Pagany Wash. See id. Although the test showed
that there was good agreement on runoff, there was a pronounced difference in spatial
distribution of net infiltration which required the soil conductivity used in the simulation input
to be increased to match measured infiltration. See id. (citing LSN# DEN001575070 at 7-48,
7-50). From this, Nevada states that prior assumptions of soil properties were
"inappropriate" and spatial distribution "indeterminate" and that the "inappropriate"
assumptions were used in the TSPA. /d. This does not support Nevada's claim that
available data demonstrate 