Permit 2022-01/Barker Solar Permit 2022-02/Barker Solar and Renewable Energy Permit

Tom Kidder

100 Moses Lane
P. O. Box 1045
Trona, CA 93592

My name is Tom Kidder Property owner bordering on two sides of the project site. lam a
retired Facilities Manager for California State Parks. While employed by CSP | was a project
manager/consultant for multiple solar projects state wide. | say this so it is known that | am an
advocate of solar and not against solar in the appropriate locations following the law and proper
procedures. In addition to my comments, | would like it to be known that | concur with all
comments and finding made by my neighbor John Mays P.O. Box 583 Trona, CA 93502

No notification from County or Applicant — REGPA 2015 General Plan Revision Gov-2.3 County
shall provide the opportunity for the public to engage in the planning process at the onset. and
2.4 Developer must notify residents and/or land owners.

Applicant has stated his intent to block my driveway (Moses Ln.) Moses Ln. has been maintain
by my family and has been the access to my home for more that 60 yrs.

Staff report states “Located on land that is highly disturbed with no natural habitat

and has been previously graded” Applicant circumvented CEQA law by clearing the land
just months before submitting project applications and with total disregard for the law or health
and welfare of the nearby residents. Three of the four lots purposed in these two projects
where unspoiled desert fauna with the same vegetation and wildlife habitat as the adjacent
protected BLM lands. Inyo county is complicit in this action by their own admission as stated in
the staff report “Has been previously graded”. The evidence is also readily available on Google
Earth. In addition, work on these projects continues to move forward even though there is not
a permit to do so. Crush rock has been delivered to the project site for months and continues to
be delivered a recent as today 4/28/2023. There is several hundred yards of crushed rock now
onsite and zero dust control measures have been taken. (Attached photos taken 4/27/2023)

The now damaged project site was habitat for the listed and endangered desert tortious and
Mojave ground squirrel and potentially others. In fact, | have seen both of these species on and
near my property. Because proper surveys were not completed, we do not know if there has
been any take and therefore should assume there was.

Environmental Review - Mitigated Negative Declaration is the improper environmental review
process for the above reasons just stated.

Staff Report states - Vacant land to the north, south and west? My home shares boarders to the
north and east of the project. The project is 350 feet from my front porch and directly in my
viewshed. There is also a home site 30 feet from the project site. The permitted manufactured



home was removed in the 80’s and the infrastructure is still there | intend on placing a new
home in this location. This property value will plumet if this project moves forward.

This community is zoned Rural Residential, Residential being the word to emphasize. Itis
completely improper to put a purely commercial operation in a residential community. The
county and the applicate are attempting to take advantage of a disadvantaged community. |
have personally spoke with many of my neighbors about these solar projects. Every person I've
spoken with is upset about it but not willing to speak up. Many are afraid of the county and the
applicant. The county and the applicant are attempting to take advantage of an underserved
low-income community. Inyo County Code clearly states the purpose for rural residential
properties are “to provide suitable areas and appropriate environments for low density, single
family rural estate type uses”

| have health concerns from the dust that the baren land in now producing this affects not only
the residents in our Inyo County community but the residents in Trona as well.

These projects will bring increased traffic, road impacts to our unpaved roads and safety
concerns in our community.

These solar projects set a bad precedent for future development. | am a 3" generation owner
of this property my daughter and grandchildren (4t" and 5% generations) live in Trona and will
own our little piece a paradise someday. It will be a sad day if we are over taken and
surrounded by solar panels.

The REGPA 2015 General plan amendment needs to be revisited. It is inappropriate and
unacceptable that all of the 5-acre rural residential parcels are include in the Trona SEDA. These
purely commercial uses are a determent and have many negative impacts to the natural
environment and residents of our small community Ultimately, | would like to see these 5-acre
RR parcels removed from the Trona SEDA and returned to the Residential Estate designation

| ask that these projects be denied and the REGPA 2015 General plan amendment be revisited
and adjusted with the wildlife, environment, health wellbeing and quality of life of the residents
in consideration.



From: Amanda McNamara-Ball

To: Cynthia Draper

Subject: Public Comment -Hearing March 22, 2023
Date: Tuesday, March 21, 2023 7:04:54 PM
Attachments: Resized 20230315 133336.ipea

Resized 20230315 133343.ipeg

You don't often get email from akmcnamara80@gmail.com. Learn why this is important

Hello,

I am a resident at 33063 Bri-Mar Ln (aka 100 Bri-Mar Ln - in process of getting changed).
This residence is directly South and South-East of parcels mentioned in the attached notices. I
would like it to be public record that I adopt the comments entered by Mr. John M. Mays and
Mr. Thomas Kidder.

Thank you for your time,
Amanda K. Ball
760-382-4101


mailto:akmcnamara80@gmail.com
mailto:cdraper@inyocounty.us
https://aka.ms/LearnAboutSenderIdentification


Planning Department
Phone: (760)878-0263

168 North Edwards Street BAK: R Tsrts
Post Office Drawer L E-Mail: inyoplanning
Independence, California 93526 @inyocounty.us

[ R GO e

PUBLIC HEARING NOTICE

NOTICE IS HEREBY GIVEN the Inyo County Planning Commission will hold public
hearings Wednesday, March 22, at 10:00 a.m. in the Board of Supervisors Room, County
Administrative Center, at 224 North Edwards Street, Independence, to consider the

following:

Renewable Energy Permit No. 2022-01/Barker

The applicant has applied for a Renewable Energy Permit, located on one private
parcel (038-330-46) in Trona California. The proposed project will connect to Southern
California Edison’s transmission infrastructure to generate renewable energy for consumers.
The property is zoned Rural Residential (RR)-5-acre minimum, with General Plan
designations of Residential Estate (RE) The project area is also part of a Solar Energy
Development Area (SEDA) overlay, as adopted by the Inyo County in 2015.

If you challenge any finding, determination, or decision made regarding this project in court, you
may be limited to raising only the issues you or someone else raised at the public hearing
described in this notice, or in written correspondence delivered prior to the hearing.

Comments can be made regarding these projects prior to the meeting via U.S. Mail: PO Drawer
L, Independence, CA 93526, Fax [(760) 872-2712], or by email (inyoplanning@inyocounty .us)

All mailed, Faxed, and emailed comments will become part of the official record, and the
Planning Commission will take that feedback into consideration as it deliberates.

NOTICE TO THE PUBLIC: REMOTE ZOOM PARTICIPATION FOR MEMBERS OF THE PUBLIC IS PROVIDED FOR
CONVENIENCE ONLY. IN THE EVENT THAT THE ZOOM CONNECTION MALFUNCTIONS FOR ANY REASON,
;l;lélégéé\NNlNG COMMISSION RESERVES THE RIGHT TO CONDUCT THE MEETING WITHOUT REMOTE

The Audio only conference will be accessible to the public by computer, tablet or smartphone at:

https://us02web.zoom.us/j/ 847276676562pwd=L2FETW1YeGhmdDJ GVUdscUd6OHVMUTO09

You can also dial in by phone at 1-669-900-6833 Meeting ID: 847 2766 7656 and then enter
Passcode: 786956
If you have any questions, please contact the Planning Department at (760) 878-0263. Project

materials are posted on the Plannin i - .
o g Department website at: www.
Gl ontliiceis p inyoplanning.org under




Sent Via Email (inyoplanning@inyocounty.us)

To: County of Inyo, Planning Commission
168 North Edwards Street
Post Office Drawer L.
Independence, California 93526

Re: May 3, 2023, County of Inyo Planning Commission Meeting, Agenda Item Nos. 7 (Renewable Energy
Permit 2022-01/Barker) and 8 (Renewable Energy Permit 2022-02/Barker)

Dear Members of the Inyo County Planning Commission and Board of Supervisors:

My property is adjacent to the existing solar facility and adjacent to the proposed project expansion involving thc' two
permits under consideration. I have lived with my family on my property since 1974. This includes three generations that
currently live with me including my son, daughter, and granddaughter. [ have experience with construction projects around
Trona over the many years and retired from Caltrans several years ago.

We have used the parcels on which we live for agriculture including raising animals for food including chickens, pigs.
cows, and other livestock. We enjoy living in a natural area, with its wildlife and native vegetation as well as the beautiful
vistas in every direction. Expansion of this project will destroy this natural area which I grew up in and ruin the quality of
life for my family for generations to come. These solar plants climinate all presence of the natural environment on the land
which they are constructed and seriously degrade the surrounding native environment including wildlife, vegetation, air
quality, roads, aesthetics, and human health. Inyo County has not evaluated these impacts correctly. The permit documents
also do not discuss any impacts to or from power lines or corridors which will be used for transmission or other later
projects.

My home is immediately downwind of the current solar plant and these associated proposed projects. We have been
affected by blowing dust from them for at least a couple years now. We have repeatedly observed construction of these
facilities without any dust control measures. We also have observed no protection for the desert tortoise during the
construction. In my experience, it is well known that these measures need to be in place for any construction project in this
area. Also, during the construction, a large amount of material was pushed onto my property and left there. We have never
observed any security on the project which is unmanned. Overall, the project has been a sloppy, half-complete collection
of material piles and unused equipment that shows no concern for visual appearance and protection of the public.

I oppose the construction and operation of these projects. It has been my experience that Inyo County is unable to manage
anything in our remote part of the county. This area has been treated by the County for many years as: “Out of sight. Out
of mind.” This has been shown again with the recent construction and permitting. Also, the owner of the project shows
little care for his neighbors or compliance with regulations. I was NOT notified by the owner regarding submittal of
applications for the proposed projects as required by the REGPA. Since Inyo County lacks the resources to make any
effort to supervise the project nor cares at all about enforcing rules and regulations, we expect even worse things to come
if these permits are approved.

My family and I support the comments of John Mays, his legal counsel, and Tom Kidder. We urge the Planning
Department and Board of Supervisors to deny Mm&kﬂkﬂdﬁﬂmkhhmﬁa@m
u areas.




From: Howard Smith <hsmotorsports@msn.com>

Sent: Monday, May 1, 2023 7:47 PM

To: Cynthia Draper <cdraper@inyocounty.us>

Subject: Comments on Renewal Barker Solar and Renewable Energy Permit.

You don't often get email from hsmotorsports@msn.com. Learn why this is important

May 1,
2023

To whom it may
concern.

My name is Howard D. Smith. | live at 2021 Homewood Canyon Road Homewood Canyon. Ca.
93592. | support the proposed Solar and Renewable Energy project near Trona. | have lived in
the Trona area since 1977. | owned a 5- acre parcel of land next to the newly finished Barker
Solar and Renewable Energy facility since 1980. My 5 acres were mostly fenced & used to store
junk cars & scrap metal. | have spent much time on the property & did not experience any
inconvenience while the present facility was being built. One big reason | support this project is
| own 6 rental properties it Trona. Trona has two very large coal fired boilers. | can go to
my properties on any given & find coal dust lying on the cars. | know that Solar and Renewable
Energies are clean & safe. Trona is a small town so news travails fast. | hear their maybe one or
two people objecting to this project. One of the persons objecting had concerns about the area
being rural residential and not industrial development is not appropriate for the area and will
damage property rights and the health and lifestyle of families living in the area. It will
introduce industrial activities that will create additional safety concerns for residents and
children who live and play in the area. This is a ridicules statement! Not many years ago the
Inyo board of supervisors had a very good meeting at the golf course near Trona. The meeting
was well posted in advance. My wife & | attended along with about 50 other local residents.
The future plans for the area we are talking about were talked about, inc. solar, wind and pot
cultivation at that time. NO ONE voted no to any of this. | would like to address another
concern. One person in opposition is saying that, 1. Inyo County has allowed the operator to
destroy existing vegetation and wildlife habitat just months prior to the permits being
submitted despite the use being clearly for solar development. 2. At a minimum the public is
unaware the project area is actually home to the largest habitat of the endangered Mojave
Ground Squirrel in California, and likely other species of concern as Inyo County says there are
none present such as the Desert Tortoise, and Burrowing Owl which are mentioned in the
permit documents. This is not true. | worked for Mojave pistachio relocating the Mojave
Ground Squirrel. It lives 45 miles to our north & cannot live in this heat. | also relocated
the Desert Tortoise, and Burrowing Owl. Because of my previous experience | took great time
& effort searching for Desert Tortoise, Burrowing Owl and snakes. | have spent over 6 months
clearing my 5 acres looking for all the above. | did not find any birds, snakes or tortoise! Not one
in all that time. Thank you, Howard Smith


mailto:hsmotorsports@msn.com
mailto:cdraper@inyocounty.us
mailto:hsmotorsports@msn.com
https://aka.ms/LearnAboutSenderIdentification

SOLURI
tel: 916.455.7300 - fax: 916.244.7300
X ME S E RVE 516(3) 8th Street - Sacra?nxento, CA 95814
a law corporation

May 1, 2023

SENT VIA EMAIL
(inyoplanning@inyocounty.us;
Cynthia Draper, Assistant Planner, cdraper@inyocounty.us)

County of Inyo

Planning Commission

168 North Edwards Street

Post Office Drawer L
Independence, California 93526

Re: May 3, 2023, County of Inyo Planning Commission Meeting
Agenda Item Nos. 7 (Renewable Energy Permit 2022-01/Barker)
and 8 (Renewable Energy Permit 2022-02/Barker)

Dear Members of the Inyo County Planning Commission:

On behalf of our client, John Mays, this letter provides comments regarding the
May 3, 2023, Planning Commission meeting, agenda item numbers 7 (Renewable Energy
Permit 2022-01/Barker) and 8 (Renewable Energy Permit 2022-02/Barker) (collectively,
the “Projects”).

The County’s approval of the Project is riddled with both procedural and
substantive violations of law as set forth more fully below. Further, this letter documents
some of the applicable principles that authorize the Planning Commission to deny the
Projects. Specifically, section I of this letter describes the County’s violation of the
Brown Act that prevents the Planning Commission from taking action on the Project at
the May 3, 2023 meeting. Section Il describes several substantive and procedural
violations of the California Environmental Quality Act (Pub. Resources Code, 8 21000 et
seq. [“CEQA™]) associated with the two mitigated negative declarations (“MNDs”) for
the Project. Section Il describes the proper framework for the Planning Commission’s
discretionary action on the underlying Renewal Energy Permits (“REPs”).

l. Violations of the Brown Act
The County has violated the Brown Act by failing to properly disclose to the

public that it intends to take action on (namely, adopt) two different MNDs as part of its
actions regarding the Project. It is settled that the Brown Act requires agendas to identify
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proposed CEQA actions. An agenda must specifically state the action that the body is
proposing to take, including a proposed action under CEQA. (San Joaquin Raptor
Rescue Center v. County of Merced (2013) 216 Cal.App.4th 1167, 1178 (San Joaquin
Raptor) [agency violated Brown Act by failing to identify action on CEQA document in
its posted agenda, reasoning that the Brown Act “mandates that each item of business be
described on the agenda, not left to speculation or surmise”].) Neither the public hearing
notice (See Exhibit 1) nor agenda for the May 3, 2023 Planning Commission meeting
(Exhibit 2) identify any CEQA actions associated with the Project. This violates the
Brown Act. (San Joaquin Raptor, supra, 216 Cal.App.4th at 1178.)

As a result of the inadequate public notice, the Planning Commission may not
adopt the MNDs on May 3, 2023. Further, the Planning Commission may not approve
the REPs subject to later consideration of the MNDs, since CEQA requires consideration
of a project’s CEQA analysis prior to taking action on the underlying entitlements. (Cal.
Code Regs., tit. 14, 8 15000 et seq. [“CEQA Guidelines]; CEQA Guidelines, § 15074,
subd. (b) [“Prior to approving a project, the decision-making body of the lead agency
shall consider the proposed negative declaration or mitigated negative declaration”].)
However, this does not prejudice either the County or the applicant because, as discussed
in the next section, the County may not lawfully approve the Project based on the existing
record.

Il.  Violations of CEQA

The Project, comprised of two separate REPs and MNDs, is riddled with
substantive and procedural violations of CEQA. The record contains substantial evidence
of a fair argument that the Project will result in significant environmental impacts,
including human health impacts to nearby residents, triggering the need to prepare an
Environmental Impact Report (“EIR™). (CEQA Guidelines, § 15070, subd. (d); Pub.
Resources Code, 8 21064.5.) At minimum, the City will need to prepare a revised MND
that complies with CEQA’s substantive and procedural mandates.

A. Project Piecemealing

CEQA’s conception of the term “project” is broad to maximize protection of the
environment. (Friends of the Sierra Railroad v. Tuolumne Park & Recreation Dist.
(2007) 147 Cal.App.4th 643, 653; San Joaquin Raptor/Wildlife Rescue Center v. County
of Stanislaus (1994) 27 Cal.App.4th 713, 730 (San Joaquin Raptor ). “This big picture
approach to the definition of a project (i.e., including “the whole of an action™) prevents a
proponent or a public agency from avoiding CEQA requirements by dividing a project



County of Inyo
Planning Commission
May 1, 2023

Page 3 of 15

into smaller components which, when considered separately, may not have a significant
environmental effect.” (Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 270-271.)

Here, it appears that the County appears to be engaging in impermissible
piecemealing by splitting apart a 4.2 megawatt photovoltaic solar facility located on 20
acres with the same operator seeking County approval at exactly the same time — and
also happen to be adjacent to a previously approved 1 megawatt solar facility by that
same operator. (See Exhibit 3, parcel map; Exhibit 4, Notice of Determination and
Notice of Availability for 2018-01.) The relevant test is whether the activities have
“substantial independent utility.” (Del Mar Terrace Conservancy, Inc. v. City Council
(1992) 10 Cal.App.4th 712, 736 (Del Mare Terrace).) It is difficult to see how exactly
the same commercial activities on adjacent properties by the same operator have
independent utility from each other. The County violates CEQA by apparently not even
considering whether the two requested REPs have independent utility, much less
elucidating facts on this issue one way or another. A court would review this issue
exercising its independent judgment with no deference to the agency. (Communities for a
Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70, 98 [“question of
which acts constitute the ‘whole of an action’ for purposes of CEQA is one of law, which
we review de novo based on the undisputed facts in the record”].)

B. Failure to Analyze Cumulative Impacts

Even if is determined that the two requested REPs have independent utility and
therefore are properly considered separate projects for purposes of CEQA, the two MNDs
violate CEQA by not analyzing their cumulative impacts.

A lead agency must assess “whether a cumulative effect” of the project will result
in a significant environmental impact, and thus require an EIR. (CEQA Guidelines, §
15064, subd. (h)(1).) CEQA requires analysis of “[t]he cumulative impact from several
projects” which “can result from individually minor but collectively significant projects
taking place over a period of time.” (CEQA Guidelines, 88 15355, 15130.) “Proper
cumulative impact analysis is vital ‘because the full environmental impact of a proposed
project cannot be gauged in a vacuum. One of the most important environmental lessons
that has been learned is that environmental damage often occurs incrementally from a
variety of small sources. These sources appear insignificant when considered
individually, but assume threatening dimensions when considered collectively with other
sources with which they interact.” [Citations.]” (Bakersfield Citizens for Local Control
v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1214.)
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Despite this mandate, the two MNDs’ cumulative impacts analyses set forth in
cursory fahion:

No, the proposed project does not have impacts that are individually limited
but cumulatively considerable. Due to the sparseness of the natural
environment and lack of plant or animal habitat, this location is well suited
for solar development. More generation capacity may be added to the
southern SEDA in Inyo County, but this cumulative effect would still be
minimal given the lack of affected resources in the area.

This is impermissibly cursory and inadequate. The first step in a cumulative
impact analysis is identifying cumulative projects. (CEQA Guidelines, 8 15130, subd.
(b)(1).) There is no attempt to do so. Incredibly, each MND’s cumulative impact
analysis omits any reference to the other concurrently requested REP by the same
applicant located immediately adjacent and proposed for approval by the County on the
very same day. Nor is there any discussion of the solar facility — also adjacent to each
project — that was approved in 2018. (CEQA Guidelines, § 15130, subd. (b)(1)(A) [“A
list of past, present, and probable future projects”].)

Neither MND includes any discussion of how each requested REP would interact
with the other concurrently-requested REP or the existing REP located immediately
adjacent to the two proposed REP sites. Thus, each MND fails to “determine[] whether
the incremental impacts of the project are cumulatively considerable by evaluating them
against the backdrop of the environmental effects of other projects. The questionis. . .
whether the effects of the individual project are considerable.” (San Joaquin
Raptor/Wildlife Rescue Center v. County of Stanislaus (1996) 42 Cal.App.4th 608, 624
[internal quotations and emphasis omitted].)

Each MND’s analysis of cumulative impacts is wholly inadequate. To the extent
it is claimed that the MND’s cumulative impact analysis tiers from (CEQA Guidelines, §
15152) or incorporates by reference (CEQA Guidelines, § 15150) the cumulative impact
analysis set forth in the Renewable Energy General Plan Amendment Program
Environmental Impact Report (SCH No. 2014061039) (“PEIR”), the MND’s have failed
to comply with CEQA’s requirements for each procedure.

The CEQA Guidelines set forth specific requirements for tiering:

When tiering is used, the later EIRs or negative declarations shall refer to
the prior EIR and state where a copy of the prior EIR may be examined.
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The later EIR or negative declaration should state that the lead agency is
using the tiering concept and that it is being tiered with the earlier EIR.

(CEQA Guidelines, 8 15152, subd. (g).)

Similarly, the CEQA Guidelines set forth specific requirements for incorporation
by reference:

(b) Where part of another document is incorporated by reference, such
other document shall be made available to the public for inspection at a
public place or public building. The EIR or negative declaration shall state
where the incorporated documents will be available for inspection. Ata
minimum, the incorporated document shall be made available to the public
in an office of the lead agency in the county where the project would be
carried out or in one or more public buildings such as county offices or
public libraries if the lead agency does not have an office in the county.

(c) Where an EIR or negative declaration uses incorporation by reference,
the incorporated part of the referenced document shall be briefly
summarized where possible or briefly described if the data or information
cannot be summarized. The relationship between the incorporated part of
the referenced document and the EIR shall be described.

(d) Where an agency incorporates information from an EIR that has
previously been reviewed through the state review system, the state
identification number of the incorporated document should be included in
the summary or designation described in subdivision (c).

(CEQA Guidelines, 8 15150.)

The MNDs failed to comply with the requirements for either tiering or
incorporation by reference. The MNDs never mentioned the PEIR, much less
summarized the relevant discussion[s] purportedly relied upon or identify where the
PEIR was available for public inspection. Indeed, our office could only locate Volume 11
of Il of the Final EIR, and not VVolume | of the Final EIR or the Draft EIR. Thus, there is
no credible claim that the MND’s tiered or incorporated by reference the PEIR. Further,
our comment letter addresses additional CEQA deficiencies related to the PEIR below.
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C. The MND’s Failed to Adequately Analyze and Mitigate Project
Impacts

The MND fails to include relevant information and fully disclose Project impacts
as required by CEQA. In particular, several potentially significant impacts are associated
with the Project, necessitating preparation and circulation of an EIR prior to any further
proceedings by the County regarding the Project. Under CEQA, an EIR is required
whenever substantial evidence supports a “fair argument” that a proposed project may
have a significant effect on the environment, even when other evidence supports a
contrary conclusion. (See, e.g., No Qil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68,
74 (No Qil 1).) This “fair argument” standard creates a “low threshold” for requiring the
preparation of an EIR. (Citizens Action to Serve All Students v. Thornley (1990) 222
Cal.App.3d 748, 754.) Thus, a project need not have an “important or momentous effect
of semi-permanent duration” to require an EIR. (No Oil I, supra, 13 Cal.3d at 87.)
Rather, an agency must prepare an EIR “whenever it perceives some substantial evidence
that a project may have a significant effect environmentally.” (Id. at p. 85.) An EIR is
required even if a different conclusion may also be supported by evidence.

In order to lawfully carry out a project based on an MND, a CEQA lead agency
must approve mitigation measures sufficient to reduce potentially significant impacts “to
a point where clearly no significant effects would occur.” (CEQA Guidelines, § 15070,
subd. (b)(1) (emphasis added).) This is assured by incorporation into a Mitigation
Monitoring and Reporting Plan (“MMRP”). (Pub. Resources Code, § 21081.6, subd
(@)(2).) “The purpose of these requirements is to ensure that feasible mitigation measures
will actually be implemented as a condition of development, and not merely adopted and
then neglected or disregarded.” (Federation of Hillside & Canyon v. City of Los Angeles
(2000) 83 Cal.App.4th 1252, 1261 (Federation).) An MND is appropriate only when all
potentially significant impacts of a project are mitigated to less than significant levels.
(CEQA Guidelines, § 15070, subd. (d); Pub. Resources Code, § 21064.5.) An MND is
not appropriate when the success of mitigation is uncertain, as that creates a fair
argument that an impact will not be mitigated to less-than-significant levels. (See San
Bernardino Valley Audubon Society v. Metropolitan Water District (1999) 71
Cal.App.4th 382, 392.)

Furthermore, an agency will not be allowed to hide behind its own failure to
gather relevant data. Specifically, “deficiencies in the record [such as a deficient initial
study] may actually enlarge the scope of fair argument by lending a logical plausibility to
a wider range of inferences.” (Sundstrom v. County of Mendocino (1988) 202
Cal.App.3d 296, 311 (Sundstrom).) For example, in Sundstrom the court held that the
absence of information explaining why no alternative sludge disposal site is available
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“permits the reasonable inference that sludge disposal presents a material environmental
impact.” (Ibid.) Potentially significant impacts overlooked by the MND include, but are
not limited to, impacts associated with aesthetics, air quality (including impacts to human
health), biological resources, cultural resources, and noise. Moreover, the “mitigation
measures” included are not legally adequate and do not sufficiently address the potential
impacts. Therefore, an EIR is necessary in order to adequately analyze, disclose and
mitigate the Project’s potentially significant environmental impacts.

1. The MND Impermissibly Conflates Analysis of Impacts and
Mitigation

For every resource area, the MNDs violate CEQA by failing to analyze whether
the Project may significantly impact the environment and then perform a separate
analysis of whether feasible mitigation exists to ameliorate the impact. (Lotus v.
Department of Transportation (2014) 223 Cal.App.4th 645, 658 (Lotus) [“The failure of
the EIR to separately identify and analyze the significance of the impacts to the root
zones of old growth redwood trees before proposing mitigation measures . . . precludes
both identification of potential environmental consequences arising from the project and
also thoughtful analysis of the sufficiency of measures to mitigate those consequences”];
San Joaquin Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645,
663 [“A mitigation measure cannot be used as a device to avoid disclosing project
impacts”].) Substituting mitigation for an impact analysis violates CEQA.

For example, regarding whether the Project would “conflict with or obstruct
implementation of the applicable air quality plan,” the MNDs assert, “No, control of air
quality issues during construction, primarily dust mitigation, will be managed with
techniques utilizing, [sic] application of water, and application of dust suppressants.”
(MND, 8 I11(a).) Regarding whether the Project would “violate any air quality standard
or contribute substantially to an existing or projected air quality violation,” the MNDs
assert, “No, the proposed project will be in compliance with air quality standards as the
applicant is conditioned with obtaining any required permits and following best
management practices as set forth by the Great Basin Unified Air Pollution Control
District.” This structure that conflates analysis of project impacts and mitigation violates
CEQA. (Lotus, supra, 223 Cal.App.4th at 658.) The MND follows this structure for all
resource areas including with particularity aesthetic impacts, air quality, biological
resources, cultural resources, hazards/hazardous materials, hydrology/water quality,
noise, and transportation.



County of Inyo
Planning Commission
May 1, 2023

Page 8 of 15

2. The MNDs Fail to adopt Mitigation Measures and Mitigation
Monitoring and Reporting Plans

Although clearly identifying each document as a “Mitigated Negative
Declaration,” and checking the box plainly stating, “A Mitigated Negative Declaration
will be prepared,” and further repeated checking the Initial Study boxes finding Project
impacts to be “Less Than Significant With Mitigation Incorporation,” the County
incredibly fails to adopt any mitigation measures or incorporate such mitigation measures
into an MMRP. This violates CEQA. (CEQA Guidelines, 8 15097.) This also violates
the Inyo County Code. (County Code, Ch. 15.44.) To wit:

15.44.005 General.

The county shall establish monitoring or reporting procedures for
mitigation measures adopted as a condition of project approval to mitigate
or avoid significant effects on the environment. Monitoring of such
mitigation measures may extend through project permitting, construction
and operations, as necessary. (Ord. 957 § 1 (part), 1995.)

15.44.010 Application.

A mitigation monitoring program shall be prepared for any private or
public, nonexempt, discretionary project approved by the county that is
subject to either a negative declaration or an EIR and that includes
mitigation measures. (Ord. 957 § 1 (part), 1995.)

15.44.020 Timing.

Draft mitigation monitoring plans shall be included in proposed
mitigated negative declarations and draft EIRs. The draft monitoring plan
shall be subject to public review and comment. The mitigation monitoring
program shall be adopted at the time the negative declaration is adopted or
the CEQA findings are made on the EIR. (Ord. 957 § 1 (part), 1995.)

15.44.030 Contents.

The monitoring plan shall contain, at a minimum, the following:

A. A listing of every mitigation measure contained in the mitigated
negative declaration or final EIR;

B. ldentification of the phase (or date) when each mitigation measure
shall be initially implemented (e.g., prior to tentative map application, final
map application, issuance of grading permit, issuance of building permit,
certificate of occupancy);
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C. For mitigation measures that require detailed monitoring, such as
wetlands replacement or landscaping, the frequency and duration of
required monitoring and the performance criteria for determining the
success of the mitigation measure, if appropriate, shall be identified;

D. Identification of the person or entity responsible for monitoring and
verification;

E. The method of reporting monitoring results to the county. (Ord. 957
§ 1 (part), 1995.)

15.44.040 Enforcement.

Mitigation measure implementation shall be made a condition of project
approval and shall be enforced under the county’s police powers. Violation
of a mitigation requirement, where a mitigation measure is to be
implemented during construction, may result in the issuance of a stop-work
order by the appropriate county permit-issuing authority until the matter is
resolved by the planning commission. (Ord. 957 § 1 (part), 1995.)

The MNDs do not contain the required MMRPs. Further, the conditions of approval
cannot credibly be construed as MMRPs because they do not contain the information
required by CEQA or the County Code.

3. Mitigation Measures are not adequately defined or effective

CEQA imposes substantive requirements regarding the formulation of mitigation
measures. (CEQA Guidelines, § 15126.4.) First, the mitigation measure must be
demonstrably effective. (See Sierra Club v. County of San Diego (2014) 231
Cal.App.4th 1152, 1168 [no evidence that recommendations for reducing greenhouse gas
emissions would be enforceable or effective]; Gray v. County of Madera (2008) 167
Cal.App.4th 1099, 1116 [impacts to adjoining groundwater users not avoided].) To be
effective, mitigation measures must not be remote and speculative. (Federation, supra,
83 Cal.App.4th at 1260.) A court may find mitigation measures legally inadequate if
they are so undefined that it is impossible to gauge their effectiveness. (Preserve Wild
Santee v. City of Santee (2012) 210 Cal.App.4th 260, 281.) An agency may not defer the
formulation of mitigation measures to a future time, but mitigation measures may specify
performance standards that would mitigate the project’s significant effects and may be
accomplished in more than one specified way. Sacramento Old City Association v. City
Council of Sacramento (1991) 229 Cal.App.3d 1011; CEQA Guidelines, §
15126.4(a)(1).) Examples of all of these deficiencies abound. Just a few representative
examples are provided.
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The MNDs claim that construction air quality will be less than significant because
“dust mitigation will be managed with techniques utilizing application of water, and
application of dust suppression.” The MND fails to explain what specific “techniques”
are proposed. Will the operator use water trucks? If so, how frequently? Will they come
on a regular schedule or on call as needed? If on call as needed, what is the trigger for
requiring the water trucks? What dust specific dust suppressants are proposed? How are
they applied? Can dust suppressants be used along with water trucks? None of these
questions, which related directly to the effectiveness of dust mitigation, are answered.
An MND cannot use a mitigation measure that does not actually avoid or substantially
reduce a significant impact as a basis for finding the impact is reduced to less-than-
significant. (King & Gardiner Farms, supra, 45 Cal.App.5th at 875.) When mitigation
effectiveness is not apparent, the MND must include facts and analysis supporting the
claim that the measure “will have a quantifiable ‘substantial’ impact on reducing the
adverse effects.” (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 511.) The
MND has failed to provide evidence that its vague mitigation will be effective. Further,
the MND also fails to address substantial evidence from neighbors establishing that these
same or similar measures have been ineffective to mitigate dust resulting from the
applicant’s REP 2018-01 that was issued in 2018.

The MNDs claim that construction noise will be less than significant without the
need for any mitigation. The MND asserts that noise “will be well under OSHA
standards” because noise “will be minimized with construction during daytime business
hours.” The MND does not even identify the relevant noise standard, much less disclose
the noise levels from construction equipment. Nor does limiting construction to daytime
hours have any effect on the actual noise level during those daytime hours, which is
completely undisclosed.

Regarding aesthetic impacts, the MNDs assert there will be less than significant
impacts because “[t]he County applied a set of criteria that included avoidance of areas
containing scenic resources when identifying the proposed SEDAs.” Does this mean that
every property located within the SEDA Overlay area cannot be observed from a scenic
vista? This is apparently not the case since the MND states further, “The boundaries and
locations of the SEDAs have been sighted in areas where there is no abundance of scenic
resources within the SEDA boundaries themselves.” The MND fails to explain what is
meant by “abundance” of scenic resources, much less “within the SEDA boundaries
themselves.” In short, there is no information suggesting that the undisclosed County
“criteria” will effectively reduce aesthetic impacts.

Regarding water quality impacts, the MNDs conclude that the Project will not
violate any water quality standards because “[t]he Project will be subject to regulation by
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the Lahontan Regional Water Quality Control Board and the Inyo County Environmental
Health Department.” The MNDs, however, fail to provide the required project-specific
analysis of potential impacts and the effect of regulatory compliance. (Californians for
Alternatives to Toxic v. Dept. of Food & Agriculture (2005) 136 Cal.App.4th 1.)

In short, the MNDs’ cursory analyses fail to provide adequate information about
the effectiveness of proposed “mitigation” measures relied upon by the MNDs to find
Project impacts less than significant.

4. The MNDs failed to apply the PEIR’s mitigation measures

The MNDs violate CEQA because they fail to address the PEIR that the County
certified in 2015 along with its MMRP. With respect to the PEIR, the staff reports for the
Project assert:

An Initial Study with a Mitigated Negative Declaration (ISMND) was
performed and considered for possible significant impacts to environmental
resources for Renewable Energy Permit 2022-02/Barker. The County of
Inyo produced a program level EIR (2015 REGPA), pursuant to Section
15168 of CEQA Guidelines, to address environmental impacts from the
planned solar development areas. This document distinguishes all SEDASs
that are the most environmentally suitable for solar projects, with the least
amount of individual and cumulative impacts to land and resources (2015
REGPA, 3-4). A copy of the ISNMD can be found at
https://www.inyocounty.us/services/planning-department/current-projects.?

The staff reports are correct that the PEIR was prepared “to address environmental
impacts from the planned solar development areas.” What the staff reports fail to
address, however, is that the County adopted an MMRP for the PEIR that includes
extensive mitigation measures for later subject project-level approvals in order to reduce
environmental impacts. (See Exhibit 5, PEIR MMRP.)? “The purpose of these
requirements is to ensure that feasible mitigation measures will actually be implemented
as a condition of development, and not merely adopted and then neglected or
disregarded.” (Federation, supra, 83 Cal.App.4th at 1261.) The County’s analysis of the

! The County violates CEQA Guidelines sections 15150, 15152 and 15168 by
providing a link to the MNDs and not the referenced PEIR.

2 Reinforcing the County’s violation of CEQA Guidelines sections 15150, 15152
and 15168, the adopted MMRP for the PEIR is not available on the County’s website.
The attached Exhibit 5 is taken from the Final EIR Volume II.
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Project violates CEQA because its environmental review wholly ignores those mitigation
measures. (CEQA Guidelines, § 15168, subd. (c¢)(3) [“An agency shall incorporate
feasible mitigation measures and alternatives developed in the program EIR into later
activities in the program”]; Anderson First Coalition v. City of Anderson (2005) 130
Cal.App.4th 1173, 1186-1187 [“CEQA requires that feasible mitigation measures
actually be implemented as a condition of development, and not merely be adopted and
then neglected or disregarded™].)

It appears that the County literally ignored and disregarded the dozens of
mitigation measures that are applicable to the Project through the County’s earlier
adoption of the PEIR’s MMRP. These mitigation measures include, but are not limited to

AES-1, AG-3, AQ-1 through -3, Bio-1 through -23, Bio-25, Cul-1, NOI-1.3

Any revised CEQA analysis, whether an EIR or revised and recirculated MND,
will need to address these mitigation measures.

I11.  There is ample evidence in the record to deny the requested REPs

The analysis above documents the various ways in which the Project (comprised
of REPs 2022-01 and 2022-02) may have significant impacts on the health and welfare of
nearby residents and the environment. Our client and other residents have provided
extensive documentation regarding the applicant’s flagrant disregard for nearby residents
and the environment. There is little doubt that these actions will continue. In light of
this, the Commission should exercise its broad discretionary authority to deny the
requested Renewable Energy Permits.

The County Code grants the Planning Commission broad authority to approve or deny
Renewable Energy Permits. For example, County Code section 21.320.070 provides:

21.20.070 Health, safety and welfare of the county’s citizens.
Prior to the issuance of a renewable energy impact determination or the
granting of a renewable energy permit, the county planning commission

3 Certain PEIR mitigation measures such as AES-1 — 10 apply to projects greater
than 20 MW and also “proposed solar energy projects that are distributed generation
commercial scale or community scale that have been determined by a qualified County
planner to have the potential to impact visual resources within the individual SEDAs and
the OVSA.” The staff record provides no information indicating that the County made
any such determination for the Project, much less support any such determination with
analysis supported by substantial evidence.



County of Inyo
Planning Commission
May 1, 2023

Page 13 of 15

must find that, through the imposition of mitigation measures, the approval
of a reclamation plan, the receipt of adequate financial assurances, and by
other conditions incorporated into the determination or imposed upon the
permit, the health, safety and welfare of the county’s citizens, the county’s
environment, including its public trust resources, and the county’s
financial well-being, have been adequately safeguarded.

(Emphasis added.)

The highlighted language is commonly known as the “health and welfare”
standard, which represents broad authority to deny a land use entitlement. (SP Star
Enterprises v. City of Los Angeles (2009) 173 Cal.App.4th 459, 473.) Further, this
language necessarily means that the requested Renewable Energy Permits are subject to
denial by the Planning Commission. (BreakZone Billiards v. City of Torrance (2000) 81
Cal.App.4th 1205, 1224 (BreakZone) [“[a] CUP is discretionary by definition”].) The
County’s decision to deny the Renewable Energy Permits would be afforded great
deference by a reviewing court. (Code Civ. Proc., § 1094.5, subd. (b).) The County’s
decision will be overturned only if no reasonable person would have reached the same
conclusions. (Harris v. City of Costa Mesa (1994) 25 Cal.App.4th 963, 969 (Harris);
BreakZone, supra, 81 Cal.App.4th at 1244.) A reviewing court presumes an agency’s
decision is correct and will resolve all reasonable doubts in favor of the administrative
findings and decision; the party challenging the decision bears the burden to demonstrate
otherwise. (Evid. Code, 8§ 664; see Breneric Associates v. City of Del Mar (1998) 69
Cal.App.4th 166, 175.)

Further, and importantly, the law is well settled that only one reason is required to
deny a CUP. (Desmond v. County of Contra Costa (1993) 21 Cal.App.4th 330, 336-337
(Desmond).) Desmond explains with clarity:

Because we are reviewing a denial of a requested land use permit, it is not
necessary to determine that each finding by the Board was supported by
substantial evidence. As long as the Board made a finding that any one of
the necessary elements enumerated in the ordinances was lacking, and this
finding was itself supported by substantial evidence, the Board’s denial of
appellant’s application must be upheld.

(Id. at 336-337 [italic in original]; see also Saad v. City of Berkeley (1994) 24
Cal.App.4th 1206, 1213 [inadequacy of a single finding does not undermine denial of
permit when other adequate findings were made].) What is more, a single finding to
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deny a CUP may be based solely on neighborhood opposition. The court in Harris
explains:

“It 1s appropriate and even necessary for the [agency] to consider the
interest of neighboring property owners in reaching a decision whether to
grant or deny a land use entitlement, and the opinions of neighbors may
constitute substantial evidence on this issue.”

(Harris, supra, 25 Cal.App.3d at 973, emphasis added; Dore v. County of Ventura (1994)
23 Cal.App.4th 320, 328-329.) We understand that nearby residents have already
reached out to the County, explaining that the existing 10-acre solar project is
contributing to unacceptable dust and resulting health impacts. These concerns will
justify denial of the Renewable Energy Permits even if they are in “technical
compliance” with the County’s zoning code, General Plan or other planning documents.
The Desmond decision explains:

This finding of unsuitability to the character of the surrounding
neighborhood is sufficient by itself to support the denial of appellants’
application for a land use permit. (Guinnane v. San Francisco City
Planning Com., supra, 209 Cal.App.3d at pp. 740-743 [local agency denied
permit on basis of finding that large size of house was “not in character”
with surrounding neighborhood even though in technical compliance with
zoning and building codes; upheld].)

(Desmond, supra, 21 Cal.App.4th at 338.)

We encourage the Planning Commission to carefully consider the written
comments from neighboring property owners that have already been submitted as well as
the additional oral comments that you will no doubt hear at the hearing.

Finally, and importantly, the Planning Commission should not feel constrained to
simply adopt the recommended findings prepared by staff since agencies are afforded
considerable latitude with regard to the precision and formality of their findings denying
a project. (Young v. City of Coronado (2017) 10 Cal.App.5th 408, 421.) Findings under
Code of Civil Procedure section 1094.5 need not be “extensive or detailed.”
(Environmental Protection Information Center v. California Dept. of Forestry & Fire
Protection (2008) 44 Cal.4th 459, 516.) Findings may incorporate matters by reference,
or omissions may be filled by relevant references available in the record. (Craik v.
County of Santa Cruz (2000) 81 Cal.App.4th 880, 884.) An agency may also
memorialize its findings in writing after the quasi-adjudicatory decision itself. (See Levi
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Family Partnership, L.P. v. City of Los Angeles (2015) 241 Cal.App.4th 123 [upholding
planning commission findings supporting the decision to deny a permit application given
first orally at a public hearing and then memorializing the decision in writing nearly one
year later].) The Planning Commission is well within its authority to reject staff’s
recommendation of approval in the staff report and instead vote to deny the permit along
with instructions for staff to come back with written findings consistent with the
Commission’s reasoning and evidence elucidated at the hearing. Finally, it is not
necessary to prepare any CEQA document in order to deny a project. (Pub. Resources
Code, § 21080, subd. (b)(5); CEQA Guidelines, § 15270, subd. (a).)

In summary, the Planning Commission is vested with wide discretion to deny the
requested Renewable Energy Permits based on broad considerations of public welfare.
Only one reason is necessary to deny the Project, which can be supplied by public
opposition and will be upheld by a reviewing court unless no reasonable person could
reach the same conclusion.

We thank you for the opportunity to comment.
Very truly yours,

SOLURI MESERVE
A Law Corporation

=

A
By: //M ¥ 8

Patrick M. Soluri

cc: John Mays (johnmmaysl@gmail.com)

Attachments:

Exhibit 1, Public Hearing Notice

Exhibit 2, Agenda for the May 3, 2023 Planning Commission Meeting

Exhibit 3, Parcel Map

Exhibit 4, Notice of Availability and Notice of Determination for 2018-01
Exhibit 5, PEIR MMRP
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Planning Department Phone: (760) 878-0263
168 North Edwards Street FAX: (760) 872-2712
Post Office Drawer L E-Mail: inyoplanning
Independence, California 93526 @inyocounty.us

PUBLIC HEARING NOTICE

NOTICE IS HEREBY GIVEN the Inyo County Planning Commission will hold public
hearings Wednesday, May 3, 2023, at 10:00 a.m. in the Board of Supervisors Room,
County Administrative Center, at 224 North Edwards Street, Independence, to consider
the following:

Renewable Energy Permit No. 2022-01/Barker

The applicant has applied for a Renewable Energy Permit, located on one private
parcel (038-330-46) in Trona California. The proposed project will connect to Southern
California Edison’s transmission infrastructure to generate renewable energy for consumers.
The property is zoned Rural Residential (RR)-5-acre minimum, with General Plan
designations of Residential Estate (RE). The project area is also part of a Solar Energy
Development Area (SEDA) overlay, as adopted by the Inyo County Board of Supervisors in
2015.

If you challenge any finding, determination, or decision made regarding this project in court,
you may be limited to raising only the issues you or someone else raised at the public
hearing described in this notice, or in written correspondence delivered prior to the hearing.

Comments can be made regarding these projects prior to the meeting via U.S. Mail: PO
Drawer L, Independence, CA 93526, Fax [(760) 872-2712], or by email
(inyoplanning@inyocounty.us)

All mailed, faxed, and emailed comments will become part of the official record, and
the Planning Commission will take that feedback into consideration as it deliberates.



EXHIBIT 2



2 C().unty of In).fo |
NS Planning Commission

Board of Supervisors Room
Inyo County Administrative Center
Independence, California

HOWARD LEHWALD FIRST DISTRICT Inyo County Planning Commission

CAITLIN (KATE) J. MORLEY SECOND DISTRICT Post Office Drawer L

TODD VOGEL THIRD DISTRICT(CHAIR) Independence, CA 93526

CALLIE PEEK FOURTH DISTRICT (VICE CHAIR) (760) 878-0263

SCOTT KEMP FIFTH DISTRICT (760) 872-2712 FAX
inyoplanning@inyocounty.us

CATHREEN RICHARDS PLANNING DIRECTOR

RYAN STANDRIDGE ASSOCIATE PLANNER

CYNTHIA DRAPER ASSISTANT PLANNER

PAULA RIESEN PROJECT COORDINATOR

MICHAEL ERRANTE PUBLIC WORKS DIRECTOR

NATE GREENBERG COUNTY ADMINISTRATOR

CHRISTIAN MILOVICH COUNTY COUNSEL

This meeting will be held in the Board of Supervisors Room located at 224 N. Edwards Street, in
Independence California.

Items will be heard in the order listed on the agenda unless the Planning Commission rearranges the order or the items are continued. Estimated start
times are indicated for each item. The times are approximate and no item will be discussed before its listed time.

Lunch Break will be given at the Planning Commission’s convenience.

The Planning Commission Chairperson will announce when public testimony can be given for items on the Agenda. The Commission will consider
testimony on both the project and related environmental documents.

The applicant or any interested person may appeal all final decisions of the Planning Commission to the Board of Supervisors. Appeals must be filed in
writing to the Inyo County Board of Supervisors within 15 calendar days per ICC Chapter 15 [California Environmental Quality Act (CEQA) Procedures]
and Chapter 18 (Zoning), and 10 calendar days per ICC Chapter 16 (Subdivisions), of the action by the Planning Commission. If an appeal is filed, there
is a fee of $300.00. Appeals and accompanying fees must be delivered to the Clerk of the Board Office at County Administrative Center Independence,
California. If you challenge in court any finding, determination or decision made pursuant to a public hearing on a matter contained in this agenda, you
may be limited to raising only those issues you or someone else raised at the public hearing, or in written correspondence delivered to the Inyo County
Planning Commission at, or prior to, the public hearing.

Public Notice: In Compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting please contact the
Planning Department at (760) 878-0263 (28 CFR 35.102-3.104 ADA Title II). Notification 72 hours prior to the meeting will enable the County to make
reasonable arrangements to ensure accessibility to this meeting. Should you because of a disability require appropriate alternative formatting of this
agenda, please notify the Planning Department 2 hours prior to the meeting to enable the County to make the agenda available in a reasonable alternative
format (Government Code Section 54954.2).

May 3, 2023

10:00 L
AM.

PLEDGE OF ALLEGIANCE.
2. ROLL CALL - Roll Call to be taken by staff.

3. PUBLIC COMMENT PERIOD — This is the opportunity for anyone in the
audience to address the Planning Commission on any planning
subject that is not scheduled on the Agenda.

Action 4. APPROVAL OF MINUTES — Approval of minutes from the March 22,
Item 2023 Planning Commission Meeting.

Page 1 May 3, 2023 Planning Commission Agenda
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Action 5. AMENDMENT TO CONDITIONAL USE PERMIT 1994-2 BROWN’S

poem SUPPLY; RECLAMATION PLAN 1994-2 BROWN’S SUPPLY-The
Hearing applicant has applied to amend Conditional Use Permit (CUP) 1994-2 and

Reclamation Plan (REC) 1994-2, proposing to remove the east pit of 4.97
acres within the existing mining boundary and update both the CUP and
REC to store foreign materials on site.

Action 6. AMENDMENT TO RECLAMATION PLAN 1997-6 INDEPENDENCE

PIltl::lIilc MS#118 CALIFORNIA DEPARTMENT OF TRANSPORTATION-
Hearing The applicant has applied for an amendment to Reclamation Plan 97-6 with

permission from the Bureau of Land Management (BLM). The California
Department of Transportation proposing a minor revision of the condition of
approval #20, abandoning the well, in the approved plan at the Independence
Pit MS #118.

Action 7. RENEWABLE ENERGY PERMIT 2022-01/BARKER- The applicant,
Item Robbie Barker, has applied for a Renewable Energy Permit located on one
I-fel:lll)‘liilfg privately owned parcel(APN:038-330-46), in Trona California. This permit
would allow the applicant to construct a proposed 1-megawatt photovoltaic
solar facility that uses approximately 2,300 single axis tracker solar panels.

The project encompasses 5-acres of pre-disturbed land.

Action 8. RENWABLE ENERGY PERMIT 2022-02/BARKER-The applicant,
PIteIlI‘l Robbie Barker, has applied for a Renewable Energy Permit located on three
H ublic privately owned parcels (APN:038-330-32,33,34), in Trona California. This
earing ) .
permit would allow the applicant to construct a proposed 3-megawatt
photovoltaic solar facility that uses approximately 6,000 single axis tracker
solar panels. The project encompasses 15- acres of pre-disturbed land.

Work 9. BROWN ACT REVIEW - County Counsel will give a presentation to the
shop Planning Commission about the Brown ACT and how it applies to the
Planning Commission.

COMMISSIONERS’ REPORT/COMMENTS

Commissioners to give their report/comments to staff.

PLANNING DIRECTOR’S REPORT

Planning Director, Cathreen Richards, will update the Commission on various topics.

CORRESPONDENCE-INFORMAITONAL

Page 2 May 3, 2023 Planning Commission Agenda
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FILED

JUN 05 2018

INYO CO. ULERK

KAMMI FOOTE, GLERK
Planning Department Phone: (760) 878-0263
168 North Edwards Street FAX: (760) 872-2712
Post Office Drawer L E-Mail: inyoplanning

@inyocounty.us

Independence, California 93526

NOTICE OF AVAILABILITY AND INTENT

Notice is hereby given that an Initial Study and Draft Negative Declaration of
Environmental Impact have been prepared pursuant to the California Environmental
Quality Act (CEQA) and Inyo County CEQA Procedures, and are available for public
review for the following application:

Renewable Energy Permit #2018-01/Barker

The applicant has applied for a renewable energy permit to construct a 1 megawatt (MW)
photovoltaic solar facility, located on two privately owned parcels (038-330-47 & 038-
330-48) in Trona, California. The project will be built on two parcels (5 acres each) with
a total project area of 10 acres. The proposed project will connect to Southern California
Edison’s transmission infrastructure to generate renewable energy for consumers.

The 30-day review period for this Draft Negative Declaration of Environmental
Impact begins on June 6, 2018 and expires on July 5, 2018. During this period
comments may be submitted regarding the Initial Study and Negative Declaration. Inyo
County is not required to respond to any comments received after this date. Written
comments and all questions should be addressed to the Inyo County Planning Department
at P.O. Drawer “L,” Independence, CA 93526, faxed to (760) 878-0382, or emailed to
inyoplanning(@inyocounty.us.

Copies of the Initial Study and Draft Negative Declaration of Environmental Impact for
this project are available for review at the Inyo County Planning Department (168 N.
Edwards Street, Independence), County libraries, and the Inyo County Planning
Department’s website at www.inyoplanning.org.

18-00018
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JUL 31 2018

INYO GO. CLERK

Notice of Determination KAMMI FOOTE, CLERK Appendix D
To: From: )
[ Office of Planning and Research Public Agency: Inyo County Planning Department

Address: 168 N. Edwards Street
Independence, CA 93526

Contact:Cathreen Richards
Phone:760-878-0447

U.S. Mail: Street Address:
P.O. Box 3044 1400 Tenth St., Rm 113
Sacramento, CA 95812-3044 Sacramento, CA 95814

X1 County Clerk

County of: Inyo Lead Agency (if different from above):
Address: 168 N. Edwards St, PO Drawer F )
Independence, CA 93526 Address: -
Contact: o
Phone:

SUBJECT: Filing of Notice of Determination in compliance with Section 21108 or 21152 of the Public
Resources Code.

State Clearinghouse Number (if submitted to State Clearinghouse):; 2018061007

Project Title: Solar 2018-01/Barker -
Project Applicant: RobbieBarker PO Box 407 ., Trona CA 93592 =+ 760- 262- Alll

Project Location (include county):Trona, CA / Inyo County

Project Description:

The proposed project would construct a 1 megawatt (MW) photovoltaic solar facility that uses approximately 3,500
fixed tilt or single axis tracker solar panels. The project encompasses 10 acres of pre-disturbed land, which is being
used primarily for the storage of miscellaneous equipment. The project would connect to Southern California Edison’s
transmission and distribution infrastructure, helping the State meet its greenhouse gas emission reduction targets by
producing carbon neutral electricity.

This is to advise that the County of Inyo has approved the above
(X] Lead Agency or [ ] Responsible Agency)
described project on 7/25/2018 and has made the following determinations regarding the above
(date)

described project.

1. The project [[] will will not] have a significant effect on the environment.

2. [ An Environmental Impact Report was prepared for this project pursuant to the provisions of CEQA.
A Negative Declaration was prepared for this project pursuant to the provisions of CEQA.

3. Mitigation measures [[X] were [] were not] made a condition of the approval of the project.

4. A mitigation reporting or monitoring plan [[_] was was not] adopted for this project.

5. A statement of Overriding Considerations [[_] was was not] adopted for this project.

6. Findings [X] were [] were not] made pursuant to the provisions of CEQA.

This is to certify that the final EIR with comments and responses and record of project approval, or the
negative Declaration, is available to the General Public at:
hitp://inyoplanning org/projects.htm

.
\

Lty \q_,_j\\ LA S _%_ Tille: Planning Director

Signature (Public Agency);"'\..__

Date: 7/31/2018 Date Received for filing at OPR:

Authority cited: Sections 21083, Public Resources Code.
Reference Section 21000-21174, Public Resources Code. Revised 2011
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Executive Summary

Table ES-1
IMPACTS AND PROPOSED MITIGATION
Significance
Impacts Mitigation Measures After
Mitigation
AESTHETICS

Future solar energy
developments within the
SEDAs and OVSA could result
in potentially significant visual
impacts related to: (1) scenic
vistas and scenic resources;

(2) degradation of the existing
visual character or quality of
the site and its surroundings;
and (3) light and glare.

AES-1: Prepare visual studies that include existing views, scenic vistas, and visual
resources and evaluate the potential impacts to existing visual resources.

Site-specific visual studies shall be prepared to assess potential visual impacts for all proposed
solar energy projects greater than 20 MW (utility scale) and for proposed solar energy projects
that are distributed-generation-commercial scale or community scale that have been determined
by a qualified County -gualified-planner to have the potential to impact visual resources within
the individual SEDAs and the OVSA. The visual study shall include assessment of the
existing visual environment, including existing views, scenic vistas, and visual resources, and
evaluate the potential of the proposed solar energy project to adversely impact resources and
degrade the visual character or quality of the site and its surroundings. The study shall include
assessment of public views from key observation points, the locations of which shall be
determined in consultation with County staff and, if applicable, other public agencies with
jurisdiction over the project site (e.g., BLM). Visual simulations shall be prepared to
conceptually depict post-development views from the identified key observation points.

The analysis and results of the study shall be documented in a memorandum that will include:
(1) an assessment of the existing visual environment, including existing views, scenic vistas,
and visual resources and (2) an evaluation of the potential of the proposed solar energy project
to adversely impact resources and degrade the visual character or quality of the site and its
surroundings. Applicable recommendations from the project-specific visual analysis shall be
incorporated into the associated individual project design to address identified potential visual
impacts.

AES-2: Reduce potential effects of glare by preparing site-specific glare studies that
inform project design.

Site-specific glare studies shall be prepared for all proposed solar energy projects greater than
20 MW (utility scale) and for proposed solar energy projects that are distributed-generation
commercial scale or community scale that have been determined by a qualified County
gualified-planner to have the potential to impact visual resources within the individual SEDAs
and the OVSA to assess potential glare impacts. Applicable results and recommendations
from the project-specific glare study shall be incorporated into the associated individual project
designs to address identified potential visual impacts.

Significant and
Unavoidable
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

AESTHETICS (cont.)

AES-3: Minimize visual contrast using colors that blend with surrounding landscape and
do not create excessive glare.
J i For future-proposed solar energy projects that are greater than 20 MW

(utility scale) and for proposed solar energy projects that are distributed-generation-commercial

scale or community scale that have been determined by a qualified County gualified-planner to
have the potential to impact visual resources, shaH-treat-the surfaces of structures and buildings
that are visible from public viewpoints shall be treated so that (1) their colors minimize visual
contrast by blending with the surrounding landscape and (2) their colors and finishes do not
create excessive glare. Surface color treatments shall include painting or tinting in earth tone
colors to blend in with the surroundings desert and mountains. Materials, coatings, or paints
having little or no reflectivity shall be used.

AES-4: Install natural screens to protect ground-level views into the project.

For all proposed solar energy projects greater than 20 MW (utility scale) and for proposed
solar energy projects that are commercial scale distributed-generation-or community scale that
have been determined by a gualified County guatified-planner to have the potential to impact
visual resources within the individual SEDAs and the OVSA, and where existing screening
topography and vegetation are absent or minimal, natural-looking earthwork landforms (such
as berms or contour slopes), vegetative, or architectural screening shall be installed to screen
ground-level views into the project site. The shape and height of the earthwork landforms
shall be context sensitive and consider distance and viewing angle from nearby public
viewpoints.

AES-5: Prepare lighting plan_using BMPs consistent with the Renewable Energy Action
Team’s (REAT’s) Best Management Practices and Guidance Manual (REAT 2010) to
reduce night lighting during construction and operation.

The project applicant shall prepare a lighting plan for all proposed solar energy projects greater
than 20 MW (utility scale) and for proposed solar energy projects that are distributed
generation-commercial scale or community scale that have been determined by a gqualified
County guatified-planner to have the potential to impact visual resources within the individual
SEDAs and the OVSA that documents how project lighting would be designed and installed to
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

AESTHETICS (cont.)

minimize night sky impacts during construction and operation. The lighting plan shall include,
at minimum, the following lighting design parameters:

e Lighting shall be of the minimum necessary brightness consistent with operational
safety and security requirements.

e Lighting shall incorporate fixture hoods/shielding with light directed downward and er
toward the area to be illuminated.

e Light fixtures that are visible from beyond the project boundary shall have cutoff angles
that are sufficient to prevent lamps and reflectors from being visible beyond the project
boundary, except where necessary for security.

e Project lighting shall be kept off when not in use whenever feasible and consistent with
safety and security requirements.

[ ]

AES-6: Treat PV solar panel glass with anti-reflective coating.

For proposed PV facilities greater than 20 MW (utility scale) and for proposed solar energy
projects that are distributed-generation-commercial scale or community scale that have been
determined by a gualified County gualified-planner to have the potential to impact visual
resources within the individual SEDAs and the OVSA, glass used to cover solar panels shall be
treated with an anti-reflective coating to further decrease reflection and increase the
transmission of light through the glass to the cells.

AES-7: Coordinate with the Federal Aviation Administration when considering the use of
audio visual warning systems.

For projects requiring aircraft warning lights, the project applicant shall coordinate with the
Federal Aviation Administration (FAA) to consider the use and installation of audio visual
warning systems technology on tower structures. If the FAA denies a permit for the use of
audio visual warning systems, the project applicant shall limit lighting to the minimum
required to meet FAA safety requirements.

! AVWS technology consists of all-weather, day and night, low-voltage, radar-based obstacle avoidance systems that activate lighting and audio signals to alert pilots of the
presence of potential obstacles. The lights and audio warnings are inactive when there is no air traffic in the area of potential obstruction.
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

AESTHETICS (cont.)

AES-8: Projects on federal land will comply with the respective federal agency’s visual
guidelines and policies.

Solar energy projects proposed on federal land within individual SEDAs and the OVSA shall
be coordinated with the federal agency that is responsible for the management of the land and
shall comply with the respective federal agency’s visual guidelines and policies.

AES-9: The project will implement BMPs and measures during construction to reduce
the visual and aesthetic effects of the construction site.

The following measures shall be implemented for all proposed solar energy projects greater
than 20 MW (utility scale) and for proposed solar energy projects that are distributed
generation-commercial scale or community scale that have been determined by a gqualified
County guatified-planner to have the potential to impact visual resources within the individual
SEDAs and the OVSA during construction:

e Construction boundaries and staging areas shall be clearly delineated and where
appropriate fenced to prevent encroachment onto adjacent natural areas.

e Construction staging and laydown areas visible from nearby roads, residences, and
recreational areas shall be visually screened using temporary fencing. Fencing shall be
of an appropriate design and color to visually blend with the site’s surroundings.

e Existing native vegetation shall be preserved to the greatest extent possible.

e Project grading shall utilize undulating surface edges and contours that repeat the
natural shapes, forms, textures, and lines of the surrounding landscape.

e Exposed soils shall be restored to their original contour and vegetation.

e Stockpiled topsoils shall be reapplied to disturbed surfaces.

AES-10: Projects requiring overhead electrical transmission connections will consider
design and installation techniques that reduce visual impacts.

For projects that require overhead electrical transmission connections to existing transmission
lines and for the potential off-site transmission corridor to serve the Trona, Chicago Valley,
and Charleston View SEDAs, the following shall be considered in the design and alignment of
the transmission line connections:
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

AESTHETICS (cont.)

e Avoid placing transmission towers and structures along ridgelines, peaks, or other
locations where skylining effects would occur such that they would silhouette against
the sky.

e Place transmission corridor connection alignments along edges of clearings or at
transition areas (i.e., natural breaks in vegetation or topography).

e To the extent practicable, Ftreat transmission towers and structures with color and
surfaces to reduce visual contrast with the surrounding visual landscape. Alternative
methods to reduce visual impacts may be considered for structures that cannot use
conventional methods of painting without impeding electrical conveyance or without
causing long-term environmental impacts through the constant reapplication of paint.
These methods may include, but shall not be limited to, galvanizing or similar factory-

applied conductive non-paint treatments.

e Use of appropriate and context-sensitive transmission tower types (i.e., lattice
structures compared to monopoles) to reduce visual contrast with the surrounding
visual landscape.

AGRICULTURE AND FORESTRY RESOURCES

Implementation of the REGPA
could result in potentially
significant impacts to
farmlands through the direct
and indirect conversion of those
resources.

No significant impacts to
forestry resources would occur
with implementation of the
REGPA.

AG-1: Review development proposals for potential impacts to agricultural operations.
The County Agricultural Commissioner shall be responsible for reviewing new development
proposals adjacent to agricultural operations to ensure they do not significantly impact
agricultural operations.

AG-2: Conduct site specific investigations for agricultural lands.

Site-specific agricultural resource investigations shall be completed for proposed solar
development projects within the individual SEDAs and the OVSA that are located on lands
utilized for agricultural operations prior to final project design approval. If agricultural
operations are identified within the project area, alternative designs should be implemented to
avoid and/or minimize impacts to those resources. This may include mitigating conversion of
agricultural lands based on the mitigation ratios identified in consultation with affected
agencies at the cost of the project applicant to the satisfaction of the County. Mitigation ratios
and impact fees assessed, if any, shall be outlined in the Renewable Energy Development
Agreement, Renewable Energy Permit, or Renewable Energy Impact Determination.

Less Than
Significant
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

AGRICULTURE AND FORESTRY RESOURCES (cont.)

AG-3: Invasive plant species or noxious weeds.
To prevent the introduction and spread of noxious weeds, a project-specific integrated weed

management plan shall be developed for approval by the permitting agencies, which would be
carried out during all phases of the project. The plan shall include the following measures, at a

minimum, to prevent the establishment, spread, and propagation of noxious weeds:

The area of vegetation and/or ground disturbance shall be limited to the absolute
minimum and motorized ingress and egress shall be limited to defined routes.
Project vehicles shall be stored onsite in designated areas to minimize the need for
multiple washings of vehicles that re-enter the project site.

Vehicle wash and inspection stations shall be maintained onsite and the types of
materials brought onto the site shall be closely monitored.

The tires and undercarriage of vehicles entering or re-entering the project site shall be
thoroughly cleaned.

Native vegetation shall be re-established as quickly as practicable on disturbed sites.
Weed Monitor and quickly implement control measures to ensure early detection and
eradication of weed invasions.

Use certified weed-free straw, hay bales, or equivalent for sediment barrier
installations.
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION
Significance
Impacts Mitigation Measures After
Mitigation
AIR QUALITY
Implementation of the REGPA | AQ-1: Prepare site-specific air quality technical report. Less Than
(including implementation of | Prior to issuance of Major Use Permits for solar energy projects, a site-specific air quality Significant
utility scale, commercial technical report shall be prepared and approved by the County, which will verify compliance
scaledistributed-generation; with County and Great Basin Unified Air Pollution Control District standards during
and/or community scale-anéfer | construction and operation of the solar project.
facilities) could result in
potentially significant impacts | Mitigation measures AQ-2 and AQ-3, as defined below, will be incorporated into the site-
related to: (1) daily threshold specific technical report, and will be implemented during construction and operation of future
exceedances during projects. These measures require implementation of dust control practices during construction
construction activities; (2) daily | activities and solar project operations.
threshold exceedances during
operations; and AQ-2: Reduce fugitive dust and particulate matter emissions during construction.
(3) cumulatively considerable | To control emissions of particulate matter, and to ensure compliance with Great Basin Unified
net increase in criteria Air Pollution Control District Rules 401 and 402 as well as applicable best management
pollutants during construction | practices (BMP)s from the Renewable Energy Action Team’s (REAT’s) Best Management
activities. Practices and Guidance Manual (REAT 2010), solar projects shall implement fugitive dust and
particulate matter emissions control measures including, but not limited to the following:
e Water and/or coarse rock all active construction areas as necessary and indicated by
soil and air conditions;
e Cover all trucks hauling soil, sand, and other loose materials or require all trucks to
maintain at least two feet of freeboard;
e Pave or apply (non-toxic) soil stabilizers on all unpaved access roads;
e Sweep daily (with water sweepers) all paved access roads; Sweep streets daily (with
water sweepers) if visible soil material is carried onto adjacent public streets;
e Suspend excavation and grading activity when sustained winds make reasonable dust
control difficult to implement, e.g., for winds over 25 miles per hour (mph).
e Limit the speed of on-site vehicles to 15 mph.
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

AIR QUALITY (cont.)

AQ-3: Implement dust control measures during operation.

To control emissions of particulate matter, and to ensure compliance with Great Basin Unified
Air Pollution Control District Rule 401 and 402 as well as applicable BMPs from REAT’s Best
Management Practices and Guidance Manual (REAT 2010), solar projects shall incorporate
feasible dust control measures into the site design including, but not limited to, the following:

Incorporate perimeter sand fencing into the overall design to prevent migration of

exposed soils into the surrounding areas. The perimeter fence is intended to provide
long-term protection around vulnerable portions of the site boundary; it is also
intended to prevent off-road site access and sand migration across site boundaries and
the associated impacts.

Incorporate wind deflectors intermittently across solar project sites. The solar panels
themselves, especially where installed to transverse primary wind direction, will
provide some measure of protection of the ground surface. Wind deflectors enhance
this effect by lifting winds that may otherwise jet beneath panels, thereby disrupting
long wind fetches, and reducing surface wind velocities and sand migration.:

Orient infrastructure/solar panels perpendicular to primary wind directions;-.and

e Adjust panel operating angles to reduce wind speeds under panels.

Perform revegetation in areas temporarily denuded during construction. These areas

would be replanted with native plant species that exist on the site presently. lrrigation
would be applied temporarily during the plant establishment period (typically multiple
years), but after establishment it is expected that these areas would require little or no
maintenance. Vegetation provides dust control by protecting and preventing threshold
wind velocities at the soil surface. Studies have shown that an 11 to 54 percent
vegetation cover on a site can provide up to 99 percent PM10 control efficiency
(GBUAPCD 2008).

As the installation of solar panels and associated equipment progresses, each area that
is completed (i.e. where no further soil disturbance is anticipated) will be treated with a
dust palliative to prevent wind erosion. CARB certifications indicate that the
application of dust suppressants can reduce PM10 emissions by 84 percent or more

(CARB 2011).
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

BIOLOGICAL RESOURCES

Implementation of the REGPA

BIO-1: Prepare project level biological resources evaluation and mitigation and

Significant and

(including implementation of | monitoring plan. Unavoidable
utility scale, commercial Prior to the approval of any solar development projects or related infrastructure under the
scaledistributed-generation; REGPA with the potential to impact biological resources as determined by a qualified biologist
and/or community scale;-andfor | (defined as a biologist with documented experience or training related to the subject species), a
facilities) could result in project level biological resource evaluation shall be prepared by a qualified biologist for the
potentially significant impacts | project. The biological resource evaluation shall include field reconnaissance and focused
related to sensitive biological | surveys as determined necessary by a qualified biologist to identify special status species and
resources. Potential impacts to | natural communities present or having the potential to occur on the site, an evaluation of the
specific resource areas are extent of those habitats, an evaluation of the potential for impacts to each special status species
described below. and/or habitat, and shall prescribe specific mitigation measures to avoid erreduee-impacts to
biological resources to the maximum extent practicable. The gualifications of any biologists
conducting special status species surveys or focused habitat assessments will be submitted to
CDFW prior to conducting fieldwork. The level of biological resource analysis will be based
on factors such as the size of the proposed project-, theand extent of impacts to biological
resources, and the sufficiency of existing data to determine impacts.
An evaluation of the potential for off-site impacts to special status species and sensitive
habitats will be included in the biological resources evaluation, especially for projects
involving groundwater pumping. Chapter 2 of the Basin Plan protects beneficial uses for
groundwater with respect to groundwater recharge and freshwater replenishment and beneficial
uses for wildlife habitats and flora and fauna including cold freshwater habitat, warm
freshwater habitat, wildlife habitat, rare, threatened, or endangered species, spawning,
reproduction, and development, preservation of biological habitats of special significance, and
migration of aquatic organisms (RWQCB 1995). A project-specific evaluation of potential
impacts to beneficial uses for groundwater as specified in the Basin Plan will be included in
the biological resources evaluation.
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

BIOLOGICAL RESOURCES

(cont.)

For projects in the Chicago Valley or Charleston View SEDAs, potential impacts to special
status species and/or riparian and other groundwater dependent habitat in the Amargosa
Watershed will be evaluated. If any solar development projects are proposed in the

Laws SEDA that would require groundwater pumping, a hydrologic study shall be conducted
to determine the potential for impacts to the hydrology of Fish Slough and/or populations of
Fish Slough milk-vetch. USFWS and CDFW shall be contacted during preparation of the
biological resources evaluation to obtain the best available scientific data on such potential
impacts including existing hydrologic studies (e.q., the unpublished State of the Basin Report-
2014 prepared by Andy-Zdon and Associates, Inc).

For projects with the potential to impact on- or off-site special status species or habitats_as
determined in the biological resources evaluation, a project-specific biological resources
mitigation and monitoring plan shall be prepared-in-cooperation-with-and that meets the
approval of permitting agencies. The plan shall be implemented during all phases of the
project and shall identify appropriate mitigation levels to compensate for significant direct,
indirect, and cumulative impacts, including habitat, special status plant, and wildlife species
losses as well as impacts to groundwater dependent vegetation_or off-site impacts to special
status species or sensitive habitats due to groundwater pumping. The plan shall address at a
minimum:

¢ Biological resource avoidance and minimization measures and mitigation, monitoring
and compliance measures required by federal, state, and local applicable permitting
agencies.

e Documentation (based on surveys) of sensitive plant and wildlife expected to be
affected by all phases of the project (project construction, operation, abandonment, and
decommissioning). Agencies may request additional surveying, based on the
documentation or past experience working with the resources. Include measures to
avoid or minimize impacts to species and habitat.

e A detailed description of measures to minimize or mitigate permanent and temporary
disturbances from construction activities.
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION
Significance
Impacts Mitigation Measures After
Mitigation
BIOLOGICAL RESOURCES (cont.)
o
e All locations on a map, at an approved scale, of sensitive plant and wildlife areas
subject to disturbance and areas requiring temporary protection and avoidance during
construction.
e Aerial photographs or images, at an approved scale, of areas to be disturbed during
project construction activities.
e Duration for each type of monitoring and a description of monitoring methodologies
and frequency.
e Performance standards and criteria to be used to determine if/when proposed
mitigation is or is not successful.
e All standards and remedial measures to be implemented if performance standards and
criteria are not met.
e A closure/decommissioning or abandonment plan, including a description of funding
mechanism(s).
e A process for proposing plan modifications to the County project manager.
e All locations on a map, at an approved scale, of sensitive plant and wildlife areas
subject to disturbance and areas requiring temporary protection and avoidance during
construction.
e Aerial photographs or images, at an approved scale, of areas to be disturbed during
project construction activities.
e Duration for each type of monitoring and a description of monitoring methodologies
and frequency.
e Performance standards and criteria to be used to determine if/when proposed
mitigation is or is not successful.
e All standards and remedial measures to be implemented if performance standards and
criteria are not met.
e A closure/decommissioning or abandonment plan, including a description of funding
mechanism(s).
e A process for proposing plan modifications to the County project manager.
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION
Significance
Impacts Mitigation Measures After
Mitigation
BIOLOGICAL RESOURCES (cont.)
Impacts to special status plant | BIO-2: Minimize impacts to special status plants. Less Than
species could occur during Prior to the approval of any solar development projects or related infrastructure under the Significant
construction and/or operation | REGPA, a CDFW-approved botanist shall evaluate the potential for special status plant species
of the future solar to occur on the site and conduct surveys, if necessary, to determine presence or infer absence
developments under the of special status plants on the site following the November 24, 2009 Protocols for Surveying
REGPA. and Evaluating Impacts to Special Status Native Plant Populations and Natural Communities
or the most current quidelines. When special status plants are found on a site, the project shall
be redesigned or modified to avoid direct and indirect impacts on special status plants, to the
maximum extent feasible, as determined by the County. In order to avoid direct and indirect
impacts to special status plants, the projects should be re-sited or re-configured to provide an
avoidance buffer of at least 0.25 mile from special status plant populations to account for the
physical and biological processes that provide these species with their habitat and pollinator
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Executive Summary

Table ES-1 (cont.)

IMPACTS AND PROPOSED MITIGATION

Significance
Impacts Mitigation Measures After
Mitigation
BIOLOGICAL RESOURCES

If special status plants are identified in the project area_and complete avoidance of direct and

indirect impacts is not feasible as determined by the County, the following measures shall be

implemented to avoid and minimize impacts on special status plants:

«—|f feasible, when special status plants are found on a site, the project shall be
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Executive Summary

Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

BIOLOGICAL RESOURCES

(cont.)

redesigned or modified to avoid direct and indirect impacts on special status plants, as
determined by the County. In order to avoid direct and indirect impacts to special
status plants, the projects should be re-sited or re-configured to provide an avoidance
buffer of at least 0.25 mile from special status plant populations to account for the
physical and biological processes that provide these species with their habitat and
pollinator needs.

For projects that are determined to have the potential to result in “take” of state or

federally-listed plant species, consultation shall be conducted with CDFW or USFWS
respectively prior to project commencement, and appropriate mitigation measures
developed if necessary.-

wmnﬁey%EDﬁeeHheQVSA #When |nd|V|duaIs of a speC|aI status species occur

within an area proposed for construction and take cannot be avoided,-aveidance-of

special-statusplantsis-net-feasible; mitigation shall be developed in coordination with
USFWS and/or CDFW to reduce |mpacts on the local populatlon of the spemal status

SpECIeS.

Mlthatlon measures approved bv USFWS

speeresw%n—anyéEDA—eﬁhe—@V%A—
and/or CDFW mav include transplantatlon #H;drwrdua#s-ef—a—speeral—status—speeres

sha”—lee#anspl&ntedrunder the dlrectlon of a qual#wdCDFW approved botanlst |f

transplantation of such species is deemed likely to succeed, or seed shall be collected
prior to destruction of the plants and dispersed in suitable habitats not impacted by

construction, if such habitats exist and seed collection is deemed likely to be successful

by a guatified CDFW-approved botanist with experience propagating the species in
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Table ES-1 (cont.)
IMPACTS AND PROPOSED MITIGATION

Impacts

Mitigation Measures

Significance
After
Mitigation

BIOLOGICAL RESOURCES

(cont.)

question. In all cases, CDFW will be notified at least 10 days prior to removal of any
special status plant to allow transplantation or collection of seed at their discretion.

If transplanting is proposed, the botanist shall coordinate with the appropriate resource
agencies and local experts to determine whether transplantation is feasible. If the
agencies concur that transplantation is a feasible mitigation measure, the botanist shall
develop and implement a transplantation plan through coordination with the
appropriate agencies. The special status plant transplantation plan shall involve
identifying a suitable transplant site; moving_some or all of the plant material and seed
bank to the transplant site; collecting seed material and propagating it in a nursery (in
some cases it is appropriate to keep plants onsite as nursery plants and sources for seed
material); and monitoring the transplant sites to document recruitment and survival
rates._Monitoring shall be conducted for a period of five years and transplantation
shall be considered successful if an 80 percent survival rate has been achieved by the
end of the five-year monitoring period.

A mitigation and monitoring plan shall be developed by a qualified botanist/

restoration ecologist and submitted to CDFW for approval prior to approval of the
proposed project. The mitigation and monitoring plan will dictate appropriate
avoidance and minimization measures, compensatory mitigation, and monitoring
requirements as pertinent to the specific species and level of impact(s). Mitigation
shall include, but is not limited to 1) protection of special status plant populations not
directly impacted by construction or implementation of the project as stated above; 2)
transplantation and/or collection of seed from impacted plants if feasible, as stated
above; and 3) the preservation in perpetuity of an equivalent or larger off-site
population for every individual or population of special status plant impacted including

sufficient land surrounding the preserved population to ensure its survival in perpetuity
as determined by a qualified botanist/ restoration ecologist. The qualified botanist/
restoration ecologist shall include plans to restore and enhance the preserved
populations to the extent feasible.

If any solar development projects are proposed in the Laws SEDA that would require
groundwater pumping, a hydrologic study shall be conducted to determine the
potential for impacts to the hydrology of Fish Slough and/or populations of Fish
Slough milk-vetch, pursuant to Mitigation Measure HYD-2 in Section 4.9, Hydrology
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and Water Quality. If any solar development projects are proposed in the Chicago
Valley or Charleston View SEDAs that would require groundwater pumping, a
hydrologic study shall be conducted to determine the potential for down-watershed
impacts to the habitats for special status plants in the Amargosa Watershed including
the portion of the Amargosa River that has been designated by Congress as “Wild and
Scenic.” If such studies conclude that any project has the potential to result in indirect
impacts to the hydrology of off-site habitat for special status plant species (e.q., Fish
Slough, marshes, riparian areas, alkaline flats in the Amargosa Watershed and the
portion of the Amargosa River that has been designated by Congress as “Wild and
Scenic”), a management plan will be prepared in coordination with the County and
submitted to the appropriate resource agency with oversight for the species or habitat
in question. The plan shall describe any appropriate monitoring, such as vegetation
and/or water table monitoring, and prescribe mitigation to offset the impacts of the
project on off-site habitat for special status plants such as preservation of suitable
habitat or funding of activities to restore, enhance or conserve habitat within the

County.

Impacts to special status

BI10O-3: Minimize impacts to special status wildlife.

Significant and

wildlife species could occur as | Prior to the approval of any solar development projects or related infrastructure under the Unavoidable
a result of implementation of REGPA with the potential to impact special status wildlife as determined by a qualified
the REGPA if construction biologist, a guatified CDFW-approved wildlife biologist shall conduct a survey to document the
and/or operation of the future | presence or absence of suitable habitat for special status wildlife in the project site. The
solar developments would following steps shall be implemented to document special status wildlife and their habitats for
occur within or adjacent to each project, as determined by the CDFW-approved wildlife biologist:
suitable habitat. This includes
potential impacts to special e Review Existing Information. The wildlife biologist shall review existing information
status fish, amphibians, reptiles, to develop a list of special status wildlife species that could occur in the project area_or
birds, and mammals. be impacted by the proposed project, either directly or indirectly (e.g., groundwater
pumping could result in indirect impacts to off-site habitats for special status wildlife).
The following information shall be reviewed as part of this process: the USFWS
special status species list for the project region, CDFW’s CNDDB, previously
prepared environmental documents, and USFWS issued biological opinions for
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previous projects. If the project is taking place on BLM or state administered lands
(e.g., BLM, State Trust Lands), the list of special status wildlife from that land
managing agency shall be obtained and reviewed in addition to the lists previously
mentioned.

Coordinate with State and Federal Agencies. The wildlife biologist shall coordinate
with the appropriate agencies (CDFW, USFWS, BLM) to discuss wildlife resource
issues in the project region and determine the appropriate level of surveys necessary to
document special status wildlife and their habitats.

Conduct Field Studies. The wildlife biologist shall evaluate existing habitat conditions
and determine what level of biological surveys may be required. The type of survey
required shall depend on species richness, habitat type and quality, and the probability
of special status species occurring in a particular habitat type. Depending on the
existing conditions in the project area and the proposed construction activity, one or a
combination of the following levels of survey may be required:

Habitat Assessment. A habitat assessment determines whether suitable habitat is
present. The wildlife biologist shall conduct project-specific habitat assessments
consistent with protocols and guidelines issued by responsible agencies for certain
special status species: (€.9., USFWS’ and-CBRAW/-have-issuedprotocolsforevaluating
bald-eagle-habitat (2004 Protocol for Evaluating Bald Eagle Habitat and Populations in
California). Habitat assessments are used to assess and characterize habitat conditions
and to determine whether return surveys are necessary. If no suitable habitat is present
for a given special status species, no additional species-focused or protocol surveys
shall be required.

Species-Focused Surveys. Project-specific species-focused surveys (or target species
surveys) shall be conducted if suitable habitat is present for special status wildlife and
if it is necessary to determine the presence or absence of the species in the project area.
The wildlife biologist shall conduct project-specific surveys focusing on special status
wildlife species that have the potential to occur in the region. The surveys shall be
conducted during a period when the target species are present and/or active.
Protocol-Level Wildlife Surveys. The wildlife biologist shall conduct project specific
protocol level surveys for special status species with the potential to be impacted by
the proposed project. The surveys shall comply with the appropriate protocols and
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guidelines issued by responsible agencies for the special status species. USFWS and
CDFW have issued survey protocols and guidelines for several special- status wildlife
species that could occur in the project region, including (but not limited to): bald eagle,
burrowing owl, golden eagle, Swainson’s hawk, least Bell’s vireo, willow flycatcher,
desert tortoise, and San-Jeaguindesert kit fox. The protocols and guidelines may
require that surveys be conducted during a particular time of year and/or time of day
when the species is present and active. Many survey protocols require that only a
USFWS- or CDFW-approved biologist perform the surveys. The project proponent
shall coordinate with the appropriate state or federal agency biologist before the
initiation of protocol-level surveys to ensure that the survey results would be valid.
Because some species can be difficult to detect or observe, multiple field techniques
may be used during a survey period and additional surveys may be required in
subsequent seasons or years as outlined in the protocol or guidelines for each species.

Habitat Mapping. The wildlife biologist shall map special status wildlife or suitable

habitat identified during the project-specific field surveys.
A Scientific Collecting Permit is required to take, collect, capture, mark, or salvage,

for scientific, educational, and non-commercial propagation purposes, mammals, birds
and their nests and eqgs, reptiles, amphibians, fishes and invertebrates (Fish and Game
Code Section 1002 and Title 14 Sections 650 and 670.7). All biologists will be
required to obtain a Scientific Collecting Permit that may be required to handle any
live or dead animals during construction or operation of a project.

In addition, the following measures should be implemented to avoid and minimize impacts on
special status species and their habitats if they occur within a site:

For projects that are determined to have the potential to result in “take” of state or
federally-listed animal species, consultation shall be conducted with CDFW or
USFWS respectively and appropriate mitigation measures developed as necessary, and
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If ground disturbing activities are required prior to site mobilization, such as for
geotechnical borings or hazardous waste evaluations, a guatified CDFW-approved
biologist shall be present to monitor any actions that could disturb soil, vegetation, or
wildlife.

In areas that could support desert tortoise or any other sensitive wildlife species, a
County-approvedgualified biologist with the appropriate CDFW and/or USFWS
approvals for the species being salvaged-and-relocated shall be onsite and respond

accordlnqu should an anlmal need to be relocated w&HHmmedrateh#aheadre#

Vehicular traffic during proj